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Government‘s Requests to Charges Nos. 
7 and 15 


King and Boucher - Supplemental Request 
to Government's Request to Charges Nos. 
7 and 15 


King and Boucher - Supplemental Request: 
Negative Inferences 


Government's Supplementary Request on 
Reasonable Doubc 


Government's Memorandum in Opposition to 
the Admission of Cowett’s Grand Jury 
Testimony 


10 


144 


All : A 
11 


TO RECORD ON APPEAL DOCUMENTS 


SUPPLEMENTAL INDEX 


} 
i Defendant's st-Trial Hearing 
@ ; Exhibit D 145 
Stipulation between both parties 
re: British Petroleum 146 
May 21, 1976 letter from Andrew J. 
Muloney to Judge .rankel 147 
@ May 19, 1976 letter from John R. 
Wing to Judge Prankel 148 
May 19, 1976 letter from Paul vizcarrondo 
to Judge Frankel 149 
May 26, 1976 letter from Paul Vizearrondo 
to Judge Prankel 150 
bad August 10, 1976 letter from 
151 


Michael FP. Armstrong to Judge Fcankel 
Stipulation between Michael FP. Armst: ong, 
Andrew J. Maloney and John R. Wing 

dated December 17, 1976 152 


Clerk's Certificate 
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ae . Belevent to this inmiictrenc uncil august, 1979, was tic 
Cauaircan of t&2 Geced of Directors aaj tis Csist Excoctive 
Officer of Kizg Resources Company ("*2C"). 

‘¢ - 7° 72, The defendant A, RCWLAID scverR, at all 
tices relevent to this indictment until Ausust, 1979, was 
the Presidsst of tics Resewees Comeaazy (50%) aad in 
August, 1970 he became Chairman of the Ecsrd of Directcsa 


and Chief S:ecutive Officer of ERC. 


3. King Resources Coceany ("MC"), at all ¢ 


3 


relevant to this indictmont was a Caine corporation with 
principal cffices in Denver, Colcrado, cad wes e. azed 
pricarily in the business of buyins, selling, sansging and 
operating ofl, cas and other nectursal resource propersies and 
interests in such psopzosties. 

4. ‘The Fund of Funds, Limited ("For") at all 
tices relevent to this indictment was an onen ended Canadian 
mutual fund with principal offices in Geneva, Switeerlend, 
whose Class A nan yvotins preference shares ucze2 owner by 


‘ 


more than 150,03) investors. 


ban 


{ 


5. In 1968, mc entered into an arranzement 


“with FOF whereby KRC selected and sold to Fo? und‘vided 


interests in oil, gas and other Natural resource proper- 
tics ard interests in such seupenttee. These sales anceunted 
to acre than $63,059,009 as of Deeender 31, 1969. In 1929, 
FOF became KRC's major client accounting for approxicately 
35% of gross revenues. . : 

6. All cf the foregoing purchases were made for 
the benefir of FOF through the Naturei Resources Fund 


Account ('IDFS") of The Fund of Funds Propriety Funds, Ltd., 


-("FOF Prop") and two subsidiaries of FOF Prop, Natural 


‘Resources Corporation ("NRC") and Arctic Investments Ltd. 


("AIL"). 

7. The Fund of Funds Proprietary Funds, Ltd. 
("For Prop"), at all tines relevent to this indictcent was 
a Cans?” =3' Corporatica wholly owned by FOF which in tira 
owned all the issued and outstanding steck of Natural 
Resources Corporation ("NRC") and Arctic Investzrents, 

Ltd. ("AIL"), 

8. The Natural Resources Corporation ("NRC") at 
all times rel-vent to this indictment was a eryland 
corporation which owned various. interests in natural 
xeesource properties. 

9. Arctic Investments, Ltd., ("AIL") at all 


times relevant to this indictment was a’ Bahanian corporation 


which cuned various interests in natweal resource properties. 


14 


JRW :m4 
10, The|Natursl Resources Fund Account ("ITA") 4 


| 
i 2 at ell tires relevént tc this indictzent was en account of 
| oe FOF Prop which heli] natural resource investrents. aie ; 
11. ul Ltd. ("10S") at all tines relevant to 


this indictment wos a Canadian corporation engeged in 


various financial,{-cal estate, banking and securitics 


businesses. I0S qcntrolled the common voting stucx of FCT 
and owned all of tae issued and outstanding stock of Regency 
Products Led. ("39 .aney™). 
12. Redency was a Bahamian corperation Waier.in 
1969 had entered {nto an investment advisory acreenen. with 
ear YOF Prop which provided that Regency was entitied to 102% 
of all realized ae unrealized gains of the IPA. 
— . = lindane © unjDecember 1969, spproxizately 62 of the 
“ae -* assets ¢ FOF werp transferred to 10S Growtn Fund, Lrd- 
("Growth") which wae an open end Canadim mutual fund. 
ls. Edward M. Cowett, who is now deceased, at 
all times relevant to this indictzent until May 1970 was 
a director of I0S, FOF, FOF Prop, AIL, NRC and Growth. 
15. During 1963 end 1969, KRC sold to HAc and 
AIL « 50% undivided interest in Canadian arctic oil and 
ges permits, viile retaining the other 50% undivided interest 
for itself. These permits covered approxicately 22.3 millica 
net acres end FOF's 50% interest was purchased from KRC at 
| * a total cost of approximately $11,000,000 (canging from 
75 cents to $2 an acre). In July 1969, an indepe rent 
geologist and consultant datibonend on evaluation to KRC 
appraising this Canadian arctie oil and gas permit acreace 


to have an average value of $1,388 per acre. 


‘ [=a ‘7 -*“16. Im 1959, Edward M. Cowett requested K2C to 


sell a porticn cf Frcr’s interest in the Canadian arctic o/1 
i ' 
and gas percits in crder to permit FOF to rewalue the entire 
( 
FOF investrent in the Canadian arctic ofl and gus permits. 


? ‘ 


12. Frea ca or about Sarucry 1, 1953, up to and 
\ including the date cf the filing of this indicroent:, in the 
Southern District of New York and elsewhere, JONNY M. MINS end 
Be Rowse Suctueeyg ENS CdLSRUsSES, Sad GERSES UceS-R FO 6:2 
Grand Jury, did devise ard exploy a device, schese and artifice 
to ‘efraud in connection with the purchase end sale of securi- 
ties, to wit, widivided interests in ofl, gas and etme neaturs 
-.° > >: B@souree properties and interests in such properties. 


OT tial ets, 18. It was a pert of said schere to defraud that 


FOF to purchase undivided interests in oil, gas and other 

natural rescurce properties and interests in such properties 

from KRC at substantially hicher prices than those naid by iC 
fo acquire these interests thereby senerating-substantial mveaues/ 


for gr corporate entities affiliszted with or con- 
trolled by JOHN M. RING. j 

19, It was further a part of said scheme to defraud 
that the defendants JOHN M. KING and A, ROWLAND BOUCHER in an 
effort to induce additional purchases from KRC would falsely and 
fraudulently represent to FOF's shareholders, officers, directors 
and other repr2sentatives including For's auditors, Arthur 
Andersen & Co., that various oil, gas and other natural resources 
interests purchased on FOF's behalf from KRC had_a far sreater_ 


Value than was actually the fact, ; 


» | ’ the defendants JCEY M. KING and A, ROWLAND BOUCHER would cause 


t 
| 
20. It was further a pert of said schem> to defraud tict 
eosenebte FOF to i:eresse the stated value of its interest in ¢t. 
Canadiaa arctic off and gas permits, the defendants soins M. RING 
and A, ROULAND DCTS I feauducently arranged for certsia pure 
chasers, includinzjJcim Mzeon and Consolidated Cil and Crs, Inc. 
("COG") to contrac§ to acquire oa tculvided interest im scid per- 
mits thercby ecoaz{=5 the false imsreszsicns qe) that those trins- 
actions were box=az tee, ars length sales and @) that tke Face 
POP erctic rermitci: cre worth $15 ror acre. The interest acquircsd 


by recem Gad tes -£ - iced 8S See eee ef obs Gees Secu: 


Jointly by ENC caditcT, st » 175% of For's 50% interest. The 
defendants, JOU My XING and A, 2Ou.LaiD Lovewm then cccwulcusiy 
and felsely recrcsented taat these transactincs were bena fies 
arms-length sales taich fairly repre sented the true valus cf the 
‘entire interest hand by KRC and FOF in the Canadian arctic oil . 
and gas per=sits. | . er) 

21. It was fiethe: a port of ssid schere to JeS2ud 
that in eotue to induce Jchn Mecom to sign the aforecentioned 
arctic contract the defendants JCitI M. KIIG and 4. RCWLAID DoUC—., 
would and did arrange to secretly guarantee that JOiii M. KING would 
provide Mecom with sufficient net cash receipts to_enable-iecoa— 
to pake the centrac® payrencs through October 1971 and fiethe> 
pay_all of Mccom's obligations under the contract if requested 
te do so, 

22. It was further a part of said scheme te defraud 
that the defendants JOHN M. KIiG and A. ROWLAND EOUCHER, would 
end did cause Royal Resources Corporation, a corporation con= 
trolled by JOU! NM. XING, to pay iMecom $275,000 in January 13977 
which Mecom necdced and did in fect use te pay the $765,912 com 


payment required wmder the ezetic contract. 


| 
| 


- 23, It was further a part of said schem to dofraud 


chat in o=dsr to incece CoS to sicn tha aforementioned cretic 
‘ 
contract, the defendants JOHI L KING cad A, ROWLAND SCUCH™ 


would and did guarantee COG that the contract would no. be 


effective unless cxd umtil finaneci-z w23 odtained to erovic3 
COG with ti $443,559 dewn payment requiced wider the ecaSrse 


erid further guaranteed that the defendant A, ROVLATD DOLci“’ 
would find this dow peyrent Sirazcing for tcc. 


4. It vas furccar a parce of auis SoRsu2 to ~2-sL5. 


that, in o=der to induce CCG to sign the arctic contract, the 


442 Yenc lSCcll i. MINS seeretly promised C25 thee Nic souls 
§cintly promote end sell undivided interests in the Canadian 
arctic ofl and gas permits to thicd parties with the likely 
enasequence that CCG woul? not have to pay cech if any of its 
$5,218,242 in work obligations required uder the contract. 


25. Tt was further a port of said schers to dafracd 


‘ 


that the defendants Joi tt, XG end AJnmTAID Dots would 
and didwliberately end fraudulently co=ceal all the tru2 £2252 
and circetstances surrounding the arctic sale transactions re- 
ferred to in peragraph 20 and specitically the facts set 

forth in paragraphs 21 through 24 frea For’s direstors, shazc- 
holders, and auditors who were assigned to audit end revicv 
the aforementioned transactions. 

26. It was further a part of said schems to defraud 
that the defendants JOIN M. KING and A.ROWLAID BOUCHER would 
and did make false, fraudulent and misleading statements to the 
Arthur Andersen representatives who were evditing FOY, Growth 


and ERC for 1969 and who were auditing and reviewing the arctic 


yaasdlé , j 
~ soles, in on effirt (7) to creata the false issressicn this 
these cales were shera fide ard erci lercth en! (5) t6 croveret 
eny advsrse opinion ef For's arctic revalustion by the auditors. 
27. ISsss turticor a port of said sezess to dslrcul 
that.the menenes S323 34 RIG and A. RCULASS TeuciN would 
and did =2:: se ty fecucdulent and nislesding state= .t3 ta ts 
auditors. icelvi 8-5 Tepresentaticas tiat: 
®} Tite were no crrangenents verbal cr written, 
Cerowsh «hich 279 "5 efticses es ers ealas eenzestiz! 3p 
them had cemcicc$. to cequire any cr tne inserest sold, or 
"had gusronteed if <7 way the ecencexte results ef tha tronc- 
actions to the purchasers. 
| db) Tq Goansactions vere vona fica sales in all 
Se aa a oe Sor. *d on cn arma length basis with 
args the respective Pur. ats. ; 


¢) Marker value as of Sececber 31, 1969,0f the 


on a frir ond reasonable basis. 

¢) There were no arrange=ents, verbal or written, 
whereby the purchasers of euch interests could turn then beck 
to any cccpany officers in settlerent of the purchasers cblisa- 
tions wider the respective « entracts of sale. 

e) The purchasers were legally obligated to pay RRC 
the full anomts specified in the contracts, 

28. On the basis of the Mecom end CCG sales, TOF 
@nd Growth, without any dissent or disclaimer from their 
auditors, recorded an increase ‘of approximately $100,990,000 
in the value of the remainder of their Canadicn arctic oil 


end gas permit intcrests as of December 31, 1959, thereo-- 


4% 
‘-- invessmeonts of Tatural Resources Ferd 2d been datercined 


‘| 
{ 
j 
1 
i 
i 
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falsely infl=ting their cssets subscancisily. In January +. 


1970, <3 a result of this revaiustion, Fo? ard Crowth paid & 
‘ 


a 10% fee of apzroxicately $10,000,000 to Regency. © : 
STATUTC7Y ALITAATIONS 
29. Freen on ce ateut 3 iss és7 of Jens3s7, ica 
up to and ircluZing the dzte cf the flling of this indict-<=s, 
in the Southern District of New Yor: and elsewhere, the de- 
fendants Jocci M. RES acd A, RETA SCS, sad thse pesssss® 
un'rewn to the Coccicst, emis Ste, et Lest? 
by use of recas and {natrementalities o£ interstate commerce 
end ths e2ils, ¢f4 cisectly end incisssnily uve exd ensiey in 
eonnceion with the purchase and sale of securities, to wit, 
undivided inzerests in Caradian-erctic ofl and gas pesaits, 
ganipulative and deceptive devtees and contrivances ‘n contra- 
vention of ZBule 10b-5 [17 CPR Section 240.10b-5] of the rules 
and regulctions of the United States Secusitics and Exchor 
Conmmissica, and Gid (a) excploy cevices, scheres end artifices 
to defraud, (b) cake watrue statccents of cateri2l facts and 
emit to stcte material facts necessary in order to cake the 
statements mide, in the light of the circumstances under «hich 
they were made, not misleading, and (¢) engage in acts, 
practices and courses of business which operated and would 
operate as a fraud and deceit upon FOF and Growth, their sh2re- * 
holders and directors, their auditors, Arthur Andersen & Co., 


and other persons. 


(Title 15, United States Code, Secticn 734(b); e 
Title 18, United States Code, Secticn 2.) 
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Tue Cogsd Jury fusther charges: 
2, Freon on or about Jmwuary 1, 1963, up to and 


including the d=§+ of the filing cf this indict=ent, in 


tha Southsrn Di-g. iss cf Now Yeor's acd Giss.cere, So B. 
Ris and A, FOG D Socom, eks ésfZsndenes, end cth= 


persons urimcwn §2 the Grand Ay, wlavfully, wilfsily 
and keowingly ¢14 covise end intend to dovise'a schese cad 


f=tifiasr e5°-* SAT at Re ne-*", Sake a% --00% 68 2 ieee 


*s &- — «- Se we meg 


diccetsrs and Pe Arthur Andersen and Co., and other 
erseus, sai to fo “-tn romey end sceceretes fees the ol---- 
menticaed tedtviduots and entities by means of false and 
fravdulence pretxpes, representaticns and promises and for 
the purpose of cheuting said scheme end artifice to defrawi 
and atte=pting so to do did place end caused to be placed 
im pest offices mi eutherized donesiterics for e2il --+22- 
end did cause to be celivered by mail according to the dirsce 
¢ion certsin rail eatter to be sent and delivered by the 
Postal Service. 

2. The allegaticns centained in Come cue of tats 
indictsent are repeated and reallescd cs thoush fully sot 
forth herein a3 constituting and eosezibing the means by 
vhich the defead=snts comitted the offence charged in Cowne 
Two of this indict=nt, 


(Title 18, Uiited States Code, Section 1341 ond 2.) 


ee en 


Adi 


° » Ss we 
TIMcE oa © a 


d Susy fother cherses: 
yi on or about January 1, 1963 up to and 
including the €s@ cz the filing of tits indict=enec, in 


the Southern Di- t of New York and elsewhere, JOEI M. 


<a 25 Been 


KinG and A, “ae = ITER, the cofemccats, acd other 
persons wilnowm the Gread Jury, wilavfully, wilfelly 
end knowinzly dij ccvise and intend to devise'a sche=ze ond 


] wo wt 


ertizise te osas.f.i co7 ead GSSUER, Gude! SiwSUNOicssS, 


directcrs, maids, Arthur Andersen and Co,, and other 


persons, end to ¢@:cnin concy end pronerties from the ezore- 


* ‘pentioned individuals aad entities by means of false and 


fraudvient pretenses, representaticns and promises and 


ah for the purposs af executing said schere and artifice to 
, defraud and idoiniiina so to do, did tramemit and caused to 


be transestted by etens of wire @rmmmicaticzs in interstate 
acd foreic; comsres, to wit, teloces, tales-oms and tcler=s=2 
Calls, writings, signs, signals and sounds. 

-2, The allegations contained in Count one of tuts 
indictment are repeated and realleged as thotsh fully sct 
forth herein as constituting end describing the cerns by which 
the defendants coxmmittcd the offense charged in Co:xit Three 
of this indict==mt, 


(Title 18, United States Code, Sectinns 1343 and 2.) 


tn F . 


“the Gere Jury Scrthes CucSses: 

1. Fec§ oa or abcut the first day of Janucsy Ze 
1968, sad cesti=.g ulz therealter un 20 end irelutins 
date of the f1li-# <2 
District of Mew vE-! 
BQILASD SSSSmR, F:: endants, acd other persens uniocun 


- men oe 2 
“ ee tee ee 


States, to wit, violsticas of Section 734(>) of Title 15 of 


the United a Se Sections 1341 end 1343 of Title 


18, United States Code, 


| Aaa igh cy | A 93 


FSO tee seg ‘2. it was a part of said conspiracy that the de- 


fendants Jil MN. KO and A. ROWLAID EQUCEZDR would and did 
devise and intend to devise a schone and artifice to dcfravd 


v pe arthur seit aa & Co., axzother persons, ond to ebtain ceac | * 
and ghentvetns Zeon ths aforessncicnzad individuals end entit 
by means of tatse ai frerdulent peotensas, representcticas 
are _ fad promises| ad for <:4 ptpose of exesutiny said sshcre and 
. Ssessses 3 ¢ - 6223 |2! sser-sttrs $a: S3..5 TSE S55 2$2 3525+ 6 
er heer and eoused be placed in post offices and authorized dzposi- 
| terles for a ii sscses cad would sul Gil ccusa ta ia Celisusci 
: by mail ceccoding to the dircstion thoreca cortsin xsi xctter & 
“gt, tte be sent and delivered by the Postal Service. : 
fx Ss, oe 3. It was further a part of said conspiracy that 
SUI) the defendants JOH] M, ENG and A, ROWLAND BOUCHER would and 
did devise and intcad to dovise a scheme and artifice to defraud 
FOF and Growth, their shareholders, directors and auditers, 
- Asthur Andessca & Co., and other persons, and to obt<.n roncy 
ce ses } end properties from the aforementioned individuals and entities * 
: by means of false and fraudulent pretenses, representaticns 
and promises and for the purpose of exceuting said scheme and 
ifice and attempting so to do, would aad did transmit and 
caused to be trancmitted by ceans of wire comumications in 
interstate and fcreign ccmerce, writings, signs, signals end 
sounds, 
& , 4 It was further a pore of said couspirecy that « 
the defendants JO M, KING and A, ROWLAND 3CUCUER unlawfully, 


Z wilfully andimowingly, by use and reans of instirvmentalitic- 


of interstate com=rce and the mails would anidid directiy ona 


| 


* 
indiscetly use end c=nloy in commsesica with tha p.cetase r.4 


% *-« . i ey r - > -: - 
-* oe @& «006 © _ .* . obey + oe “tag 


»” ‘gale of securities, to wit, undivided interests in Conadica 


arctic oil and gss permits, conipulasive and deceptive deviccs 


end centrivercses in vicleston o2 Mules 104-5 of the 1.3 ait 
resslasicns cf ths United Ststc seiciscs & Exsnsase 
Cormmissicn,. 

S. The alles2tions extainsed in Count Ons of this 
indictment are ronaated ond reniie si as taovn™ susiyv sot 
forth herein «3 constituting and csssribing the mems by 
Whica t:2 dsofondenss ecmnittsd ths eZlente echesged in Come 


Four of this indictment. 


~ 


— 


Fe ~ ey OVERT ACTS ACTS See oy + 9% 2. we 
In fx 


cae of s2id censziracy and to effect 


the objections | ery the defendants did commit the follcwing 


anc elsewhcre. 


cz ctout Cacexber 23, 1959, the dafendant 


overt acts, =| otirers, in the Southern Districts of tow York 


A. ROWLAID COUCIER sent a letter to NAC and AIL in Hew York, 2% 


New York, regar<cinz arctic sales transactions, 


Se. Cobud TLS Sass Say. Seaae Sed Caseacsses 


JON Me KING encga. ROVLAND LOUCHIR signed @ letter to Key 
‘Avthur Ancsoses $1 Co. essuring Areics Jadsrssun and Co. tict 
the Mecom arctic] transacticns was a bona fide sale in all 

respects. 
3. — about January 21, 1970, the defendant 
A, ROWLAND POUCUER caused a letter to be sent to tNew York 


enclosing 4cc =ents relating to the arctic sales transactions. 


4 In oF cdout Jenussy 1979, cha cafesdents Sorrt : 


-— 


KING and A, RCVLAID SOUCHER caused various information relatin3 


to tha arctic sales and FOF's and Growth's revaluation to be 
forwarded to Arthur Andersen in New York. 


‘(Title 18, United States Code, Secticn 371) 


FOREMAN PAUL J. Cunul 
United States Attorney 
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PROBATION-FUAM 1b 2. 7 Conditions of Probation 


(Mare . 973) 
UNITED STAYES Dis? RiCT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


#59898-JPV 


26 Sunset Drive 
Address__ ENGLEWOOD, COLORADO 


To 


In accordance with authority conferred by the United States Probation Law, you have been placed 
on probation this date, SEPTEMBER 7, 1976 , for a period of THREE(4) YEARS by the 
Hon. MARVIN E. FRANKEL United States District Judge, sitting in and for this District 
Court at New York City, subject to the standing probation order of this Court 

(see other side). 


CONDITIONS OF PROBATION 
It is the order of the Co: + that you shall comply with the following conditions of probation: 


(1) You shall refrain from vi-'ation of any law (federal, state, and local). You shall get in touch im- 
mediately with your probation officer if arrested or questioned by a law-enforcement officer. 

(2) You shall associate only with law-abiding persons and maintain reasonable hours. 

(3) Yo. shall work regularly at a lawful occupation and support your legal dependents, if any, to 
the best of your ability. When out of work you shall notify your probation officer at once. You shall con- 
sult him prior to job changes. 


N/A (4) Youshalttrotteave the judicial district without permission of the probation officer. 


(5) You shall notify your probation officer immediately of any change in your place of residence. 
(6) You shall follow the probation officer’s instructions. 
(7) You shall report to the probation officer as directed. 


The special conditions ordered by the Court are as follows: 
9/7/76: COUNTS 1, 3 and 4: NE YEAR TO RUN CONCURRENTLY. 
COUNT 2: IMPOSITION OF SENTENCE SUSPENDED. - UNSUPERVISED 
PROBATION FOR THREE(3) YEARS, AFTER RELEASE FROM 
CONFINEMENT. 


ed 
( APPA’ 'G.) 
In order wv insure compliance with the Conditions of Probation, you may NoT 


serve as an informer while on probation, and you must pro: 2tly and truthfully 


answer all inquiries directed to you by (tie Probation Offucer. . 
I understand that the Court may change the conditions of probation, reduce or extend the period of 
probation, and at any time during the probation period or within the maximum probation period of 5 
years permitted by law, may issue a warrant and revoke probation for a violation occurring during the 
probation period. 
I have reaa or had read to me the above conditions of probation. I fully understand them and I will 
abide by them. These conditions were made an Order of this Court, June 6, 1932 

(see copy attached). 
, i i en es 
(Signed) —__ arene ee A ee A 

a Probationer_ ee Date 

You wil! report as follows: 


TOMI? DoTwane my 
UPOL RsLSASS TO: \ 


Jean T. Connoll “ rh ee 7 /? 
Crise y \ out 9/7/75 
velo? U.S. Probation Officer M1 ¥ hf ct TZ 


27 U.S. ‘ ea ee SO «aes ieliilieiameniaesncte 
S- Court House U. S. Probation Officer Date 


F51 . 
S3isy Square 


New York N, y 100 FPi. Mi—3.14.78.60m- 3802 
o—/2za' si +m 4 
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3 _———JUNE'8, 1932 


i 

, At a S of the ie 
United States_held in and for the SouthermDistrict——_ 
of New York, in the United States Courthouse, in the 


Borough of Manhattan, City orf New York on the 6th day 
of June, 1932. 


THE +ONORABLES JOHN C, KNOX, HENRY W. GODDARD, WILLTAM © 
BONDY, FRANK J, COLEMAN, JOHN M, WOOLSEY, FRANCIS G, (Yi FEY 
ALFRED C, COXE, ROBERT P, PATTERSON 


IN THE MATTER -11-183 
OF 
GENERAL CONDITIONS OF PROBATION 


ORDER 
where execution of sentence in 


‘criminal cases is suspended. 


Due deliberation having been had, it is 


ORDERED, that effective June 7, 1932, the following shall be 
the conditions of probation_applicable to all persons placed on™ 
prehation by this Court. 


1. The probationer shall not viclate any Stace or Federal 


-Penal Law. 


2. He shall live a clean, honest, and temperate life. 
3. He shall not frequent undesirable places and localities, 


6.. He shall not leave the jurisdiction of this. Court without 
permission of the Probation Officer. 

7. He shall contribute regularly t. the support of those whom 
he is legally bound to support, 

8. He shall follow the Prabation Officer's instructions and 
advice regarding his recreational and soci31 activities. ; 

9. He shall report at such times and places as the Prebatian 
Cfficer shall direct, . 

10, He shull obey such other conditions as—may be imposed by 
the Probation Officsr.to insure compliance with the foregoing 
provisions in parag.snhs 1 to 9 inclusive. 

; Aeceptance o% prebation by the defendant shall constitute 
acceptance of the coniitions hereinabove set forth. 


> JOHN C, KNOX 
HENRY W, GODDARD 
: ‘WILLIAM BONDY 
FILED FRANK J, COLEMAN 
U.S, DISTRICT COURT JOHN M, WOOLSEY 
FRANCIS G, CAFFEY 
$.D, of N.Z. ALFRED C, COXE 
ROBERT P, PATTERSON 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 75 Cr. 70 (MEF) 


“hts MEMORANDUM ON 
DEFENDANTS’ 


JOHN M. KING and tOST-TRIAL MOTIONS 


A. ROWLAND BOUCHER, 


Defendants. 


FRANKEL, D. J. 


With characteristic thoroughness and scholarship, 
defense counsel have moved after verdict for judgments of 
acquittal and/or dismissal of the indictment. The court has 
concluded that the motions should be denied. Some of the 
issues thus determined, together with reasons for this 
result, are as follows. 

1. Renewing a contention pressed before trial, 
defendants say the indictment should be dismissed for wrongful 
and prejudicial delay in presenting the charges to a grand 
jury. The point is urged earnestly, ingeniously, and at length. 
It is, nevertheless, no more impressive now than it was 
before the case was tried. 

After a trial of some six weeks, the jury's delibera- 
tions were notably swift. It seemed evident that the evidence 
for conviction was clear and overwhelmingly persuasive. As 
defense counsel recalls in the present motion papers, defend- 
ants’ "credibility was a critical issue in the case." (Affidavit 


of Michael P. Armstrong, Esq., sworn July 22, 1976, p. 29.) 


dismissing for pre-indictment delay is not stronger in its 
remaining material aspect, the Claim of prejudice. It is ne 
a good thing to have long delays between events and the effc 
to reconstruct them in lawsuits. Memories do fade. People 
die. Things are lost. Several instances of such regrettab] 
losses exist in this case. Viewed in perspective, however, 
they comprise no substantial picture of injury to the defend 
in fighting the charges against them. It is not necessary t 
track each of the items of lost or faded evidence defendants 
Say they would or might have had if the case had been brough 
earlier. The specific items are treated by the Government i 
a response the court finds sound and sufficient in substanti 
every detail. (See affidavit of John R. Wing, Esq., sworn 
August 2, 1976, pars. 14-31.) It is sufficient to note that 
many of the claims thus refuted are improbable and conjectur 
to a large degree, most notably the things defendants "belie 
the late Mr. Cowett would or might have said. Some of the- 
Speculations, asice from their improbability, go beyond any 
plausible rationale the defense might have invoked had the 
witness survived.+ Other claims of this naturs: relate to de 
of a peripheral and subordinate character, matters that coul 
not have been of consequence in the jury's deliberations. T 
whole account, seen in the light of the evidence, including 
defendants’ own, that was available and heard, leaves the coi 
with a definite conviction that defendants were not injured 
to any material extent by the lapse of time. To put the poii 
more positively, the testimony of some 49 witnesses and the 


large volume of exhibits appear convincingly to justify as 
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tails 
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reliable and accurate the conclusions the jury declared it had 


reached beyond a reasonable doubt. 


Thus, defendants show neither intentional delay for 
tactical advantage nor measurable prejudice, both of which 
would seem requisite to their position. United States v. 
Eucker, Docket Nos. 75-1246, etc., (2d Cir. 3-8-76), slip op. at 
2468. Their application for dismissal or, alternatively, a 
hearing on the claim of pre-indictment delay will be denied. 

2. A second argument in which both defendants join 
is another renewal of a pretrial position: that use immunity 
or derivative use immunity they acquired under §7(a) (10) of 
the Bankruptcy Act, ll U.S.C. §25(a) (10), when testifying in 
bankruptcy proceedings was violated in their indictment (and 
then in their trial) requiring erasure of their convictions 
and dismissal of the indictment. The position has been re- 
examined at length and with care. Defendants, after the trial, 
were given extensive access to government files, records, and 
working papers. Defense counsel were permitted to cross- 
examine at length Mr. Thomson Von Stein, the SEC attorney 
who had investigated the pertinent events in 1973, had thus 
been instrumental in bringing about the criminal reference, 
and later came to assist in the preparation and conduct of the 
trial.2 Accepting the credibility of the Assistant United 
States Attorneys who tried the case, defense counsel disclaimed 


any desire to interrogate them. Upon the amplified record, 


the court reaffirms the prior ruling. 
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In treating this subject, the court assumes that the 
defendants' failure ever to claim immunity in giving their 
bankruptcy testimony is not a bar to the contention now made. 
See United States v. Dornaw 491 F. 2d :73, 480 n.13 (2a CsE Ls 
cert. denied, 419 U.S. 872 (1974). rt is also assumed, but 
with far greater doubt, that "taint" of the kind asserted 
could suffice to vitiate an indictment duly found and convic- 
tion so solidty supported. See id., 491 F.2d at 481 n. 15, 
and the reference there to United States v. Calandra, 414 U.S. 
338, 345 (1974). 

Proceeding from such assumptions, the court finds 
here a totally convincing demonstration by the prosecution 
that there was no use or derived use of the kind defendants 
posit. Clear, specific, and credible accounts are given to 
display the untainted sources of the Government's witnesses 
and other evidence. Cross-examination has not served to impair 
the persuasive showing made by the Government on this subject. 
For all their speculations before and after trial, defendants 
adduce no substantial grounds on which the court could reject 
the prosecution's position that the evidence to indict and 
convict was "derived from the independent sources described 
in the government affidavits." United States v. Boyd, 404 
F. Supp. 413, 417 (S.D.N.¥. 1975), aff'd, Docket No. 75-1393 
(2d Cir. 4-15-76). This is dispositive, apart from the several 
alternative refutations, including the independently sufficient 


proposition, which the court reaffirms, that the claimad immunity 
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waS not available to defendant Boucher in any event.3 

Defendants rely heavily upon the idea that the 
Government's burden to show the absence of taint is "in- 
Surmountable” or at least "virtually undischargeable" once 
it is shown that any government person saw any of the immunized 
testimony or any reflection of it. But the quoted adjectives 
come from a case, United States v. McDaniel, 482 F.24 305, 

311, 312 (8th cir. 1973), where the immunized testimony, given™ 
before a grand jury, comprised three volumes (1) in which the 
defendant had "fully confessed his misdeeds" and (2) which 

“were read in their entirety by the United States Attorney 

* * © when ¢ * 2 (he) was unaware that the testimony came 
pursuant to a grant of immunity, and he therefore could have 
perceived no reason to segregate * * * [the] testimony from . 
his other sources of information." Id. at 3317 Assuming 

that the impossible burden announced in the cited case would 
ever be prescribed in this Circuit, the present circumstances 
are notably different. 

Apart from the fact that none of the material was 
read by the prosecutors herein,and little by the SEC attorney, 
defendants have been notably vague and inconsistent in Saying 
what "leads" or other uses should be thought to have come 
from their bankruptcy testimony. Defendant King has said sub- 
stantially nothing in response to the suggestion that he be 
concrete and specific in this respect. Defendant Boucher has 
offered some Specific suggestions, but they are modest and 


unimpressive in the setting of the record as a whole. Indeed, 
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defendant Boucher, not required of course to be foolishly con- 
sistent, argues in a prior branch of his post-trial motions 
that the Government's case against him "totally and almost 
exclusively relies upon the testimony of one Robert Hulsey 
(Affidavit of Andrew J. Maloney, Esq., sworn July 22, 1976, 
par. 4), obviously not derived from or traceable to the bank- 
ruptcy testimony. And both defendants have argued strenuously 
in another connection that the evidence against them was large 
available to the Government before and apart from any bankrupt 
testimony. 

In sum, assuming many issues in defendants' favor, 
including the proposition that the Government has a heavy 
burden to disprove taint, the court finds the burden to have 
been met in this case.4 

3. There was a pretrial motion to change the venue 
to Denver, Colorado. The motion was substantial. For various 
reasons, however, including the seemingly inevitable prospect 
that Denver would be only a stopping-place preceding another 
shift (to avoid publicity), the motion was denied. Now, de- 
fendants argue the trial in New York denied them due process. 

It seems evident, as it did before trial, that the 
proceeding here added to the hardships defendants would have 
borne in Denver, or in some other city nearer to Denver than 
this. Nevertheless, the post-trial claims scarcely approach 
due process proportions; upon analysis, they add substantially 


nothing to what was considered before trial. Defendant King 
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tenders a long list of "potential witnesses * * * who resided 


in the Denver area or points west * * *,"° He does not say 


what evidence they would have given or, more importantly, 
why none of them was called. “Similarly, he says it would 
have been enormously costly to subpoena scores of potential 
witnesses, tendering travel expenses, but the details are 
again vague, and it is by no means demonstrated that any 
such lavish course was necessary or appropriate. Once more, 
the factual predicate of the motion is speculative and un- 
persuasive. 

Even the insistent claims of financial hardship 
have been left as bare arguments of counsel, despite oppor- 
tunities and invitations for more solid documentation. It is 
the court's recollection that defendants were invited during 
trial to give financial statements, with the understanding 
that assistance under the Criminal Justice Act or by other 
means would be sought for them if at all possible on any 
plausible and generous appraisal of their circumstances. 
Defendants chose not to pursue this possibility, perhaps, as 
King's counsel now says on behalf of Boucher, because of 
"wrongful pride and the presence of a Denver news correspondent 
in the courtroom", § or for other humanly appealing and under- 
Standable reasons. The fact remains that mere asseri: 2ns by 
counsel, without doubting their sincerity for a second, cannot 
Sustain a due process argument for nullifying the verdicts in 


question.” 
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4. If the bounds of adversary fairness are narrower 
than those of love and war, it remains standard practice after 
conviction to charge "prosecutorial misconduct." Defense 
counsel,serving until recently as illustrious targets, follow 
the practice here at impressive length and with gusto. It 
seems sufficient to acknowledge that the prosecutors may have 
caused a blemish or two, marring the perfection for which we 
all strive in vain, and that references should be eschewed 
from now on to what kind of defense money can buy. It is also 
necessary and agreeable to add that these same prosecutors 
displayed through a long trial wholly admirable qualities of 
fairness, restraint, and professional rectitude. However 
isolated phrases look in post-trial briefs, this is a case 
in which the routine assault “pon the prosecutors might perhaps 
have been foregone. 

5. Other grounds of the motions have been dealt 
with orally or, in any event require no additions to this 
memorandum. 

Defendants’ post-trial motions are in all respects 
denied. 

So ordered. 


Dated: New York, New York 
September 1, 1976 
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FOOTNOTES 


1. For example, defendants suggest that Cowett. maybe 
would have said he "authorized" side deals with the 
Arctic purchasers. Armstrong Affidavit, sworn July 
22, 1976, p. 3%. : Or, defendants con- 
tinue, Cowett might have known a King company gave 
Mecom the $275,000 for his down payment on a supposedly 
arm's length sale to Mecom. While such imagined testi- 
mony might have paved Cowett's way to jail, it is 
Scarcely the kind of probable loss from which they can now 
show prejudice. 


The sentence was adjourned for about three weeks beyond 
the original date (which had been set for some seven 
weeks after the verdict) to accommodate a generous 
schedule for preparation, briefing, and argument, all 
in addition, of course, to the months available for 
this subject prior to trial. After the hearing and a 
time for still further supplemental briefing, on 

August 25, 1976, counsel for defendant King delivered 

a letter reporting the discovery of further material 
that might be pertinent and requesting further delay 

to explore this material. The court declines to extend 
any further the time for resolution of this motion and 
the imposition of sentence. 


Boucher is not helped by a new and strained suggestion 
that there was an invasion of "a zone of information 
that achieved a sanctity comparable to the confidential 
communications between attorney and client." Supple- 
mental Memorandum 10. 


The court would reach this result even if there had 

been some slight and accidental leakage from the 
bankruptcy proceeding to this one. The drastic 

remedy of voiding an indictment and conviction ought 

to be available, if at all, when the prophylaxis 

serves a substantial end, punishing some substantial 
invasion. Here, never claiming immunity, never seekiug 
to have their testimony shielded from the widest dis- 
Semination in the press and elsewhere, defendants were 
in no sense whipsawed or imposed upon. On the other 
side, as the grand jury and trial minutes show, there 
was no purpose to evade or to slight defendants’ rights. 
This would be, in short, a fortuitous and slightly 
magical reason for concluding now that defendants should 
not have been tried and convicted after all. 


Affidavit of Michael F. Armstrong, Esq., sworn to July 22, 
1976, par. 15. 


Id., par. 18. 
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7. In explaining this conclusion, the court has not over- 
looked, but has deemed it unnecessary to retrace, further 
roints made by government counsel. It is fair to say, 

uwever, that such points have weight: e.g., the long 
and costly preparation defendants obviously did manage; 
the ample discovery they were given; the obvious friend- 
liness to them of many of the people, including a large 
proportion of the Government's witnesses, having knowledge 
of the relevant events; and the probable will: ress of 
many such people to stand ready to testify whet 
they were tendered travel expenses long in advance and on 
a standby basis. 
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T COURT 
YORK 


~against- 


JOHN M. KING and 
A. KOWLAND BOUCHER, 


Defendants. 


OF NEW YORK ) 


: ss.: 
COUNTY OF NEW YORK) 


MICHAEL FP. ARMSTRONG, be sworn, desoses and 


r 


[l am a member of the firm Barrett Smith 


Simon, attorneys for the defendant John M. King. 


familiar with the facts and the orior proceedings 


in this case. 


This affidavit is cespectfullyv submitted in succor 


£ defendants’ renewal of their JOinMe motion, made cre-trial 


junder Rule 12 of the Federal Rules of Criminal Procedure and 


;}fenewed during trial , 729-12) to set aside the jucy' 


and dian ! indictment because of the Goverrment's 
investigation and seckina 


Defendants renew m at this time based 


jlon facts which became known } f 


or : i e durina 


ithe trial revealing thet: (a 


Ss bv the 


'Governmment in the ore-trial 


tual 


all such factual allegations, all relevant witnesses and 


all the key documents used by the Government to prove the 


allegations at trial; and (b) the almost 2-1/2 year delay 


in initiating an investigation into these allegations caused 


irreparable prejudice to the defendants because of the 
deaths of witnesses, the destruction of relevant records, 
the fading of witnesses' recollections and, most siqnifi- 
cantly, the destruction in 1972 of the alleged sicned 
Original of the supposed buy-back agreement, whose tems, 
date of preparation and very existence were absolutely 


Crucial issues at trial. 


4. Alternatively, the defendants respectfully 


submit that, at the very least, they are entitled to a hear- 


ing at which the Goverment would be required to Produce 
all internal correspondence, memoranda and other documents 


bearing on the Goverrment's eariy knowledge of the facts of 


this case and the reasons for delay and to make available as 
witnesses those Goverrmental personnel who have knowledge 
|| O£ such matters, Particularly those who avcarently have 


Presented false or misleading information to this Court. 


PRE-TRIAL MOTION 


5S. On March 19, 1975, a motion was filed by Soucher, 


|| joined in by Ning, seeking dismissal of the indictment under 


of forum shopping and had unreasonably delayed its investiga- 
tion of e facts of this case, after learning those facts 


in 1970. The affidavits and legal memoranda filed by the 


CLS MOCLON are attached nereto 


grounds that the Goverment was guilty} 


| 
| 


a> | : 


6. In its reply papers, the Government denied under 


oath any conscious forum-shopping or unwarrented Gelay, 


| 
| 


| Stating that it had no knowledge of facts which would have 


| 


justified an investigation until July of 1973. The orose- 
| 
| 


|| States Attorney's Office in Denver knew of the alleged fraud 


cutorc met defendants’ charge that the SEC and the United 


Since 1370 by stating, “To the best of ny knowledge, infor- 


|}mation and belief that is simply not the fact" (Ex. D, 
||P. 4 4 8). The prosecutor stated that Stanley Sporkin, SEC 


Director of Enforcement, had advised him that Sporkin had 

a telechone conversation with Boucher in 1970 about same of 
} 

the facts of the case but that no reference to fraud was 
made and the SEC, lacking any knowledge of such fraud, did 
not conduct any investigation of the facts until July 1973 


(Ex. D, pp. 5-6). The SEC's only involvement in the case, 


| 
| 
| 
| 
| 


according to Mr. Sporkin, was its awareness in January 


1970 of publicity relating to the revaluation of FOF 


jArctic properties and its “periodic inauiries of ros 
(Ex. D, p. 6 emphasis in original). 

7. The prosecutor also stated in his affidavit that 
(d]efendant's suggestion that the SEC office in Denver 
was investigating this matter in 1970-1972 is also contrary 
i 
leo fact" (Ex. D, p. 7). He stated that he had been advised 
| by Joseoh Krys, an SEC attorney in Denver, that auestionine 
| 


of Boucher and King in 1970, 1971 and 1972 concerned 


mattecs other than the Arctic sale” (Ex. D, po. 7). 
i 8. The prosecutor further swore “on information 
} 

and belief" that a arand jury investication becinnina in 
j 

Aoril, 1373 in Denver into the defendants' activities 


} 


| 
| 


involved “canpletely different fraud matters” 
j}mot concern the Arctic sales which are the subject of the 


instant indictment” An affidavit 
j}in by four Denver Assistant United States Attorneys was 
|j Submitted 12 Support of this contention which stated: 
on no time did the grand jury investications foc 


|Fund of Punds and the evaluation and sale of Arct 


| , 
PF operties® (Ex. D, Spurgeon aff't 


| 


| 
| 
| 


AS 


| 
j 
! 


| 
| 


| 


| 
| 
| 


In an opinion dated June 2, 1975 denying 


defendants' the Court ruled that demonstrations 


of prejudice “that the delay was an intentional device” 
wouldc be most appropriately made after trial. a cooy of 


he Court's opinion is annexed hereto as Exhibit e&. 


trial is now over and the proof has been 
presented. ectfully submitted that the proof 


|\@emonstrates: 


the SEC, specifical y Me. 


and reoresentatives of ¢ Denver office, had investigated 


jand was fully aware of all he significant documentary 
jand testimonial evidence leading to this indictment. 


iGoverment's tO pursue the case during 


land half of 1973 was intentional" 
govermental 
this Court were at 


falsehocds. 


overnmment 


A Yd 


innocence. The Goverrmment's delay caused 
|i'to be put off to a time when key witnesses 


||) vital documentary evidence had been lost. 


DISCLOSURE DURING TRIAL OF THE 
GOVERNMENT'S EARLY KNOWLEDGE OP 


12. Included in the material with ¢ 
|| Frederickson was a memorandum of a March 10 


of Mr. Frederickson by John J. Kelly, Jr., 


| OM notes taken during the interview and was 


as the interview was over (Tr. 4004-06). I 


the trial date 


d died and 


The most sioni- 


es 


, 


| 

} ° 

|| £icant document in the entire case, the alleged signe 

j 

original of the supposed buy-back agreement in the Mecan 


transaction, was destroyed while the Government waited. 


THE CENTRAL ALLEGATIONS IN THE CASE 
ll. On June 4, 1976, in the third week of trial, 
the Covermnent turned over to defense counsel, pursuant 
to 18 U.S.C. 2500, material relevant to the testimony of 


Armand Prederickson, formerly a member of the KRC Board of 


} 

|| Directors and Director of KRC Technical Proverties.* 
H 

| 


pect to Mr. 


1971 interview 


an attorney 


in the SEC's office in Denver. A copy of this menorandum 
(GX. 3525A, DX. CG) is annexed hereto as Exhibit F. accord= 


ing to Mr. Kelly's trial testimony, this memorandum was based 


Sreparea as soon 


t 


Gemonstrates 


j that by the date of the Frederickson interview the SEC had 


Fru} 


|| full knowledge of all relevant allegations with respect to 


th two central transactions in the case, t 


Consolidated Oil and Gas deals. 


i 


Tron orn 


* On Wednesday, 
to turn over 
The Fredericks 


Sut was not tu 


7+ 
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0 
. 
Oo 
-“ 
2 
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no 
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r 
0 
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ne 


Mecan and 


aOaa4%n 
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The Mecom Transaction 


deals between King and others" and 
Kelly a document from a then unnam 
he had been “present” and nad seen 
|| King Resources Company ("KRC") and 
for Mc. Mecom's downpayment of $27 
of interests in Arctic Droperties 

and that there was a side agreemen 
in the contract which called for ” 


money for the downpayment; and to 


tract om the properties to Mecom w 


met profits to cover the aiditiona 
|| Mecom toward the purchase of his ji 
la a buy-out agreement from Ring 


also showed Kelly (a) a document 


written note signs by Timothy Low 


acout he (Lowry) was going to keep 


(5) the letter referred to in the 
jjMr. King stated that he would prov 
\;Payment to Mecom and, in addition, 


|i sufficient Grilling profit to cove 


}4nd also gave Mecom, Mr. King's buy-out aareement” 


{¢) a copy of a check in the amoun 


13. The March 10, 1971 memorandum reveals that 
Frederickson told Kelly that he had access to "a lot of 


documents which would Prove that there were a lot of side 


that Frederickson showed 
ed author who claimed that 

the contract between 

John Mecom, Sc. calling 
5,000 toward the purchase 
in late December 1969, 
t which did not appeax 
John King to provide the 
Drovide the drilling con- 
hich would assure sufficien 
l payments to be made by 
nterests in the properties; 
£0 Mecom ." Frederickson 
appearing to be "a hand- 
cry" which “said something 


the attached King letter 


to Mecom in Chicago along with Otuer valuable rapers"; 


memo, which was described 


|by Kelly as “a letter from John King to John Mecom in which 


ide the $275,000 down- 
would assure Mecom 
£ additional payments 


a $2? } FhAt b] nr 
€ of $275,000 payable to 


These four documents, the r (GX. 6H), 
the Lowry note (Gx. 1), the \ © agreement 
and the check (Gx. % j documents 
fered by the Government at trial to prove the existence 
secret side agreenents between King and Mecan. The 
last three of these Gocuments constituted the only 
evidence of any such agreenent. The 


Drosecutor told the jury in his summation that these docu- 
} 


i 
i 


ents, particularly GX. 6H, were the reasons why an indict- 


|ment was returned against these defendants (Tr. p. 4328). 


| 
| 
| 
| 


15. Although Prederickson declined 
ocuments over to Kelly at the time of the 
he SEC could certainly have subpoenaed then at that time 


and, more Significantly, could have incuired directly of 
pore with respect to the original sianed documert which, 

Liienedtne to Lowry's trial testimony, was still in his safe 
jin Chicago and would renain there for ten more months until 


jNanuary 1972 ( An inguiry of Lowry would have led 
| 
jGircectly to Neal Marriott, the individual who supplied 


documents to Frederickson, '* Prederickson remained 


j 
| 
| 
| 

i| 
land 


the 
SEC 


had 


} 


jjthe 


with respect to a number of Supposedly illegal activities 
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4/. The Goverment cannot Claim thet the information 


|Fredertckson supplied was of an isolated nature. He had pre- 


viously been interviewed on February 17, 1971 by Mr. Kelly 


“a 
Oy Mr. Joseph Krys, Assistant Regional Administrator of 


Denver SEC office, and copies of a memorandun of that 


jinterview were sent to Mr. Sporkin, Mr. Rowe and two other 


officials. A copy of this memorandum (GX. 3525K) is 


attached hereto as Ex. G. In this interview, Frederickson 


revealed a combination of speculations and alleged fact- 


joeing engased in by King and Boucher. He Specified the Ar ‘tic 
' 
transactions with Consolidated 0:} eng Gas, John Mecon, John 


King and Lakeshore Associates. de speculated chat the Arctic 


like most of John King's deals, follows a pattern where 


things look good in the contract, but the contracts are not 


deal." Se stated that, “John Mecan Supposedly out up 


$275,000 as an initial Payment on the Arctic proverties 


| 
libut 


the money came from John King, who got the money from 


Colorado Corporation." He scoke of Kina' 


wa 


furnishina 


Y to Durcchasers like Mecan to establish narker Prices 


18 Soorkin's receiot of tnese memoranda stands 
jin flat contradiction to his Dre=-trial statement thet the 
SEC had no knowledce whatever of information reqarding the 
allegedly iilegal aspects of the Arctic transactions. tn 
tl 
addition to the information which Soucher, the conpanv's 
President, had supplied Girectly to Mc. Sporkin in the Ma 
13970 telechone conv ersation referred to in defendants' ore- 
trial motion, Mr. Soerkin and other ° Sials now had 
specific information from a sen Or executive and hoard nenber 
Mr Pre ckson, which la The Nn dara eve factual 


448 


Decame the basis for the Criminal charges in this case. 


Frederickson also contain celevant information about the 


|} Consolidated Oi! and Gas ("C06") transaction. In the 


|} February 17 interview, Frederickson referred to the COG 


| *cansaction, saying “a great deal was paid for the proper- 


ties, and there must have been sone side deals." He sus- 


yj 2ested that the SEC speak to Harry Cooper (chief of KRC's 
| Western Division) who, he said, would be able to give in- 
| 


formation about the CoG transaction. 


Purchased interests in the Arctic property fron King Re- 
sources around the time that Ios Purchased the properties 
jjand that Consolidated's Purchase price enabled ICS to make 
|}@ profit on the Arctic transactions since IOS had purchased 
the properties at a lesser price than Consolidated.” 


_ . 


rederickson zeroed in on the only transaction used by the 


Government to prove a side deal regarding COG - th 


‘ 
o 
C 
n 
oe 
a 
ev 
oO 
- 


Bay transaction. He said “there was @ side deal t 


° 


‘hereby Xing Resources purchased a ‘bunch of mocse pasture’ 
fram Consolidated" which was located “in the Sristol Bay 


jacrea of Alaska.“ Mr. Frederickson further erroneously 


fad 


Frecerickson stated that face cooper "looked into + s 
Alaskan, 3ristol 3a anc and found out it was a pi 
2S tne acreage was very poor Coonrer comeolsined aboue 
fAlS transaction but he was + 2 to k p som th t 


;cnarge with respect to the Mecan transacti rich ultimately 


19. Mr. Kelly's nemocanda of his conversations with 


} 20. In the March 129 interview, Prederickson became 


more specific. He told Kelly that “Consolidated Oil and Gas 


A4G 


Prederickson told Kelly that he nad informed Cooper about 
Would furnish information to {the SEC] sbout the Sristol 
Bay transaction 

21. On March 16, 1971, Mr. Cooper was interviewed 
by Me. Keys and John F. Wassberg of the SEC's Denver 
view (GX. 3516(c)} is annexed hereto as Fxhibit #8. Mc 


-ooper was questioned about che Bristol Say transaction 


| 

| 

Rapa office. A copy of the memorandum of this inter- 
' 

} 

| 

and “denied that the transaction was part of a package 
[eens with Consolidated Oil and Gas or that there were any 
celated transactions made either before or after this pur- 


chase in February 1970. He seid that if [the SEC] had 


contrary information he was unaware of it." Copies of 


| 
| 


ithe memorandum of the interview were sent to Mr. Sporkin 


land to Mr. Rowe. 


} 22. To the knowledge of the defendants, the Cooper 
linterview was the only attempt made by the SEC to follow 

| 

PP on the information Frederickson gave to the SEC and no 
apparent effort was made to resolve the differences between 
his testimony and that of Prederickson. 

23. Once again, the statements of Mr. Sporkin ard 


tne Denver office of the SEC 


was thoroughly familiar with the CCG transaction from his 
i! 


exposure to it in 1970, but Supposedly knew nothing about 


Blleqed improprieties which would have warranted investicati 


his visits to the SEC and that "he believed that Mr. Cooper 


Lon, 
bn fact he had received detailed memoranda of three interviews | 
Pealing with such allegations and indicating a conflict in 
test mony that the SEC had an oSiigation to resolve oronnely 
Me. Keys, upon whom the orosecutor relied in sayina that the 


wes SEC office was unaware of relevant information, actu- 
B 


lly participated in two of these interviews. 


24. Thus, in March 1971, the SEC was on notice of a 
pecific charse of a side agreement relating to the Consoli- 


ated Oil and Gas transaction and was directed to the only 


et. ultimately used by the Government to prove its 
(major contention, that COG was to be provicea with net cash 
| 
receipts from business with KRC. 


25. The coutention about net cash receipts was one 


£ two which the Court allowed the jury to consider recard- 


ng the COG transaction (Tr. p. 4534). The other concerned 


mh possession of the only proof adduced at trial with respect 
© any such alleged agreement -=- The Wall Street Journal 
crticle written in May, 1970 by James C. Tanner. This atticle 


ad led to a suspension of trading in COG stock and SEC per- 


r alleged buy-back agreement. By 1971 the SEC had long been 
| 
P 
h 
| 
5 


onnel, including Mr. Sporkin, were ceecly involved in exan- 


pning the whole transaction in the course of the preparation 
| 
ef a letter to COG shareholders issued Prior to the lifting 


jpf the suspension. It was on that occasion that Mr. Sporkin 
| 
telephoned Mr. Boucher to inguire acout the Arctic transaction 


and, specifically, the CG deal. 


ee 


| 26. Therefore, as a result of the S£C investigation 
pn 1970 and the information received trom Mr. Frederickson 
bn 1971, the SEC -=- and iirc. Sporkin <= had in its possession 
the principal eviacence whic ultimately was usea at trial 

FO discredit the COG transaction StC personnel hanaled 

the information with respect to COG in a similar fashion 

FO the way they hanclea the intormation with rescect to 


I 
| 
H 


| 
the Mecom transaction — they did nothing and, when asked 
= to trial about their activities, claimed falsely 
en they had known nothing. 


} 


The Government's Intentional Delay 


| 27. As demonstrated above, there can be no gues- 
j 
ion that the Government's delay in investigating this case 


las mot, a8 previously represented to this Court in connec- 


J 
tion with defendants’ pre-trial motions, due to lack of 
| 


Knowledge. The Government nad the relevant information and 


jcould only have been a conscious and intentional decision 


the failure to proceed promptly with a formal investigation 


| 


' 
| 28. The Government had an obligation promptly to 
jinvestigate Frederickson's very serious but essentially 
i 

‘eee charges in order either to corroborate them or to 
{ 


pruenetate potential defendants. To do so directly, hcwever, 


|would have alerted the defendants to the need for assembling 
OE to defend themselves. At that time both defendants 
| 


jwere financially much more able to prepare their detenses 


| 


_— they were three years later and had much greater access 
e corporate documents which could aid them. Boucher was 
President of KRC and, through him, the defendants woulo have 
been in a position to acrange for file searches which be- 
jcame impossible once Boucher was no longer with AAC and the 
documents were almost exclusively in the hands of a trustee 
j+n Sankruptcy whose interests were opposed to those of the 


] 
j;cefencants. 


«J sy nolaging fE£ on a formal criminal in sti tion 
j 
the Government stood to gain access to testimon ana -u- 
mentarc evicence which would be ort Oming 1 che Ma 


AS52 


i 
i 
i 
TT 
i 
|| lawsuits arisin 


defendants, 
| 


}potential 


and 
co-co 
jin jeooardy of 
jjactivities. A 


relating to 


is ] 
~ 
~- 
u 
, 
fad 


jjmotion, the KRC 


the very facts 


idated October ] 
which was appar 
fall of 1973 (s 


hereto 


g fram KRC's problems withc:+ alerting 


other persons who micht be considered 
MSpirators to the fact that they were 
Criminal prosecution for these perticusar 


list of civil lawsuits concerning matters 


and the defendants is attached hereto as 


tful source of information. As discussed 


iled in connection with the ore-trial 
trustee conducted an investigation of 
of this case, Culminating in a ceport 


0, 1973 (attached hereto as Exhibit J) 


ently received by the Goverrment in 


ee Wing letter dated May 19, 1976, 


@s Ex. &). 


31. The Goverment also benefitted by being abie 
fo gather information through anotner criminal investiaa- 
| 
tion which was “focused” on other matters. On Aoril 27, 
& 1973, the SEC referred two cases relating to these defend- 
n Denver for grand jury 
being investigated, 
so closely related to 


case that the 


Workin n the envec case, including Mr Kelly and “r 
os vece a ned to this ne when an order of investigation 
> fin rderea fo } srae af fre st iaar n 
was final] 9cdered Formal ccer of I estiqati 
ated ul 24, ,7 , attached > t 6S Fx 


o2 


| 
| 


vevertheless, the irctic transactions were not formally 


ncluded in the Denver investigation. This arrangement 


uise of looking into one set of transactions -which never 
ed to indictment -- and at the same time sather intorma- 


a 
| 
nabled the SEC to investigate the defendants under the 
| 
ition with respect to the charges that ultimately led to the 


indictment in this case. The 3500 material turned over at 


trial ceveals that inquiry about the Arctic transaction was 


made in the Denver grand jury auring the testimony of Roger 


avis (GX 3502F, pp. 56-68) and dennett King (Gx 35086, pp. 


0-22). Since defendants do not have access to the full record 


pf the Cenver grand jury investigation, they have no idea 


{| 

ip 

he now many cther witnesses were similarly questionec. 

| 32. Moreover, by holding back on the Arctic trans- 
jpctions, the Government got “two bites at the apple~ in 
bisdeeuek Gistricts at different times. The Government's 
jpétidavits in response to defendants’ pre-trial motions were 
bs Gisingenuous with respect to forum shopping as they were 
With Gelay. As set forth above, an affidavit was submitted 
trom four Assistant United States Attorneys who handled the 


| 
Denver investigation, stating that the “tocus or tnat in- 


indictment in this case. The detendants' point, of course, 
had nothing to do with the focus of the investigation, but 
rather with whether or not the Government haa enough in- 


| 
pormation to investigate the issues in this case ang 


pnether or not they celiberately deciacec to Si-furcate 
eheirc investigation so as to ain @ tactical ovantace er 
kneic targets the Magnet fh ween fccusing 


ASY 


Prejudice to the 
Resulting from t ernment's 


| 33. The Government's failure to _nvestigate with 


jleading to this indictment depri 


ti 


| dated Decembe 


| 1403-086). 


As of March 10, 1971, 


vec 


reasonable promptness the allegations 


jareas of prejudice are as follows: 


of wrongdoing 


the defendants of 


the ability to defend themselves effectively. Specific 


| (a) Government Ex. 1: The only piece of 
| tocumentacy evidence in the case 4i “tly eviden- 
cing a buy-back agreement was the ~gned draft 


1969 (but concededly preparec some 
time later), 1 was pact of Government Exhibit l. 
Timothy Lowry, the a. orney who allegedly drafted 
this cocument, testified that a signed original 

in similarc terms had been claced in his safe ‘n 

1970 and had remained there until January 1972 when, 


in the course of moving his office, he found the 


on 


now out-of-date document and destroyed it. (Tr. 


the Government had a 


| full description of the alleged 


hac seen a copy of tne alleged 


ana hac the identity of Mr. 


At any time during the 


| the Government could simply 


for the document. iad they 
relating to the cocument's 


Lower 


agre 


Suy-oack scheme, 


Duy-Oack agreement 


¥Y, the alleged 
ement. 
ten months, 
askec Lowry 


SO, guestions 


*s 


| 


eo 


; 2 

> - 7 
terms an°, perhaps, the date it was Prepared and 
execi*ed, could have been conclusively determined. 


ili three of these elenents were vital to 
the defendants' contentions at tr‘al and, instead 
of having the document, they were forced to match 
the Government's speculations with respect to it 


with equally inexact speculations of their own. 


Only Lowry (Tr. 1439) testifiee to the existence 


of a signed original. No one else was called by 
the Government to testify that he had ever seen 
one. King did not recall signing such a document 
(Tr. 3539). Lowry had stated in prior testimony 
given in Pebruary 1972, only a month after he had 
allegedly destroyed th- document, that a buy-back 
ag#eement with Mecan had been "discussed" and 
“talked about" but never executed (Tr. 1414-18, 
GX. 3507V). He had revieved the transcript of 
this portion of his testimony shortly after giving 
it (Tr. 1418) and at trial could offer no explana- 
tion for it (Tr. 1418. 1420-21). 

Lowry had orepared other such aqreenents for 
John King and could easily have been confused 
with respect to whether the one he found in 
his safe related to the Mecan deal. In prio- 


Sworn testimony Lowry hed not been sure that the 


whether he had drafted it (Tr 1402, GX 3 , 
3507G) and ne even stated at one Soint that he nich 
nave signed it himself (Tr. 1437, Gx 3 


This confusion is understandable since Mc. 
Lowry is 71 years of «age, has recently 

been in failing health and ducing the last 
year underwent a serious cancer oneration. 

Other circumstantial evidence points to the 
fact that the cory of the alleged buy-back acree- 
ment included in Goverment Exhibit 1 was either 
a preliminary draft or a forgery and that even 


n 


ct 


° 


ugh discussions nay have taken place with 


resvect to the possibility of a buy-back agreement, 


none was ever agreed upon. For example, Neal 
Marriott, Mecom's lawyer, testified that when he 
ceived the unsigned document, it did not reflect 

the agreement as he understood it (Tr. 1023). 
Nevertheless, when he got around to contesting 
the legitimac 9£ the underlying contrect 
between Mecan and King Resources (at the sane 
time when Mecom shifted his position in his 
Sankruptcy proceeding fron acknowledging the 
contract to challenging it), Marriott took no 
steps whatsoever to attenot to obtain the 
Original document 

The defendants naintain that there nevec 
WeS an agreement of the sort charged by the 


prosecution. The 


up on Frederickson's alleqations devrived the 
Jefendants of the opportun of vroving their 


The precise terms of the Ssigneao agreement, 
if amy such agreement dia in tact exist, are 
also of vital importance to the defendants and, 
in the absence of the document itself, were left 
to be reconstructed on the basis of conflicting 
testimony and lapses of memory. the terms of the 
agreement were important because cf the fine line 
Oetween an outright commitment by John King or 


KRC to buy-back the permits or to provice specific 


"oO 


work in oraer to give Mecom the money to meet 

his obligations under the Arctic contract (which 
would have impacted the arm's length nature of the 
Geal) and an agreement whic! might have reflected 
an uncerstandi).t with resrect to other unrelated 
ousiness cealings which would have Previded Mecom 


its with which he could, if he chose, meet 


respect to the terms of the alleged Side-acreement 


between mecom ana King was a hocge-rodse of contra- 


Qictions, ranging from an alleged agreement by 
KRC for a diviaea interest in specitic acreage 

lecom, Tr. $Zi-24) to 2 buy-back agreement by 
Aing personally (Lowry, Tr. 1465) 

Cocuments purporting t? refer to the agree- 
rent are equally inconsistent For example, 
Marriott's letter to Frecerickson ct Februar LS, 
1971 VA OF cescrices a difterent sice acreerent 
than the one retlectec in tne araft tnat was sure 


CO «ave ceen enclcoscu <= . eS) a c 
mét es seocument cescrised cr i | 


Marriott to Mecan dated January 2, 1970 

cescriding the documentation which was 

Drovided (GX 6D) speaks of “cross-lette 

not a final document. The unsigned dra 

is an informally and sloppily drafted document 

on original bond paper without a letterhead 

and with Lowry's : misspelled (the 

the name Lowry is spelled correctly in refer- 

fing to the name of his law firm is explainable 
the person who drafted the document wrote 
Out in long-hand and agave it to a secretary 
type and fill in the firm name, but this 

explanation applies only to saneone cvcher than 

Lowry himself). Lacking the Original document, 


both the Goverment and the defense were reduced 
: 


to speculating about its terms. 


The absence of the Original document also made 
it impossible to establish the date when any buy- 
back agceenent which may have existed was prepared 
and executed. This question was vital in the light 
of the fact that any side agreenent nust have been 
made contemporaneously with the uaderlying 
tent in order for 

The defendants 
a nemorandun chor conversation between 

70 in which Mecon 
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document (Tr. 4083-87, 4138-52), and Lowry 
testified that he did not recall it (Tr. 1469- 
1471). Although the document traces exactly 
the lanaquage of the Duy-back agreement up to 
the last oaragraph, it is apparent that it is 
mot a carbon of the document which is part of 
Goverrment Exhibit 1 because it does not have 
the same number of werds to the line. Moreover 
the last paragraph is worded differently and 
while the name Lowry is spelled correctly, it 
4S omitted fron the nane of Lewry's law firm. 
Thus, there apparently were three different 
Gocuments which supposedly reflected the sae 
non-existent signed agreement -=- the one put in 
evidence by the Goverrment, the one shown to Mr 
Kelly, and the carbon. These documents raised 
more questions than could be answered either by 
the Government or by the defendant. Had the 


Goverment investigated Srouptly in 1971, the 


on the carbon in an attenot to autnenticate i 


she could not do so and, indeed, had been out o 


eal @acriott says that he received nis cosy of 
Some Re € danec cr rh Imie 4 
9cuTme Nt erencants resisted the é is n 
evicence of this carbon because fy. W 1 Nave 
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raised the subject of the side aqreenent with 
Hulsey throughout 1970 (his testimony on this 
POLNe was much stronger on prior occasions 


(Tr. 1075-78, GX 3519C), but Hulsey testified 
that he never talked to Marriott on the subject 


after the first week in January 1970. Marriott's 


diary would have been helpful to shed light on 
this contradiction. 
(e) Tanner's Notes: Mr. Tanner, the only 


witness in any way supporting th Government's 
allegation of a buy-back agreement with respect 

to COG, had destroyed his notes by the time he was 
called to testify in this case. sr. Tanner, a 
reporter for The Wall Street Journal, testified 
that he had written an article based on an inter- 
view with Harry Trueblood, president of CO » in 
which Trueblood said that he could turn the 
Droperty back whenever he wanted to. Mr. Trueblood 


contended that any such statenent related to his 


dissatisfaction with KRC's performance under the co 


context. Mr. Tanner had no recollection of the 
conversation and, again, the whole issue was 


to speculation as to what was meant by @ sentence 


im @ newspaper article. A porannt investigetion -- 
whicn in this case could have conmenced as 
eacly as 1970, when the COG issued was raised 
before the SEC -- would have had the benefit 

f a fresh recollection 5 Ar Tanner = t h 


£63 63 


f Neal MacXenzie: At the close of the 


evidence a tape recording of a KRC Board of Directcrs 


} 
| 

| 

| 

| 

' 
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| . re 5 

| trial the Government attenpted to introduce into | * 
| 

| 

' 

} 

meeting at which Neil MacKenzie, a director who was 

| 

] 


in cha 


nn 


ge of the Canadian operations of KRC and, as } 
Such, was presumably knowledgeable about the Canadian . 
Acctic, stated in response to an interrupting questioner | 


that the price paid Ly Mecam and COG was “rid 


9 
Cc 
~ 
oO 
c 
a 
. 


ene-half ago and, although he was under Government 
subpoena, the Goverment stated they would bring him 
| here only at the defendants’ expense. I spoke on the 


telechone with Mr. MacKenzie and he 


w 


did not recall, but also did not deny, making that 


| remark and, thatif he had, he would have been “out 
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tated that he 
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Drosecutor represented in his summation 
: } 
} to be tine man who orobably knew that area the best 
| 
of all in the entire company Mr. Neil MacKenzie, tells 
| ae 
Boucher thet the orice was ridiculous and 8oucher 
doesn't deny it." (Te. 4457). ea the trial occurred 
ac a reasonatle time following the events, “er facKenzie 
would nave been readily available as 3 witnees 
-24- 


The defendants submit that 
the evidence adduced at the trial demonstrates, as pres- 
aged by the defendants in their Pre-trial motions, that 
they were Significantly prejudiced by the unavailability 
of Edward M. Cowett, who died in August 1974. As far 
as the relationships between KRC, POF and IOS are con- 
cerned, Mr. Cowett Dlayed the key role in the transac- 
tions .nvolved in this case. He can, in an operational 
Sense, both IOS nd the natural resources property ven- 
tures of FOP (Tr. pp. 268-70). In these roles he was 
the person responsible for ceciding whi-ca properties 
POF should buy from KRC (Tr. Pp. 103; 302-06) and he 
reported “often” to the POP Board on developments in 


the Natural Resources Pund Account (Tr. o. 110), inelud- 


ing those relating to the Canadian Arctic. In mid-1969, 


the POP Board authorized Mr. Cowett to obtain outside 
help in evaluating the Arctic properties in order to 
See whether a revaluation was reauired (Tr. op. 

He also played an extremely active role in deciding 
much of FOF's interes 1 

it should be sold and the kinds 

it should be offered. In addition, he had extensive 
discussions about the Arctic transaction with Acthur 
Andersen (Tr. po. 256-57) and represented to the ac- 
countants, as did King and Boucher, that the Mecan 
and Consolidated sales were acm's length transactions. 
After the sale, Yr. 

a detailed exrlanation 


DD 
op 


F< 


c 
' . n ° ! 
<== ' w o ' w wv ‘ ke oO 
c ‘ u wy o c 4 v vu » w 0 ” ‘ 
vu ad 4 o “ vw t “wa 4 ia @ | c Lal Uu Qa a 2) ' £ c 
CG c c c wv ra al c N @ “a @ °o ” uu tw u ‘ a 
0 cs) rw) 4 ry) u u 4 ‘ 0 = c vi % v : re) ) a ; bs ) f 
u a 3 vu o 9 “ c 7 4 c Qa c u 5 ‘ £ VU a 4 f 
4 4 £ ” ‘ oO . 0 Le] 0 “ "3 o o wv c \ a rs) re) 4 
°o Sea e LUT u vu ov uv fc be] 4 u w 4 > > 0 £ us 
4 ~ ” Ww 4 a ” w as ke Ls] ” “0 Oo a] r') t 
vw c c © w w u us ” a c vo VU c ws a) 4 w) i] Ls] 
0 t °o o = 4 £ ° > ve “ ‘ a] Oo Oo u OT) ou ‘ i] s) 
vD “ “ ed vw £ vu Q oO vu wo 0 Ae] 4 0 ha c c “ wv @ ‘ 
a “ wv os £ a Ms vw x 4 , e ” c v “ Qc w Oo oO 4 c £ v 
0 UD Pe] t< a) te a] “ we > "0 ue La] “ > w 4 0 o 9 : c 
Uv 3 c vu o > Ma as aw uel ow uo oO Q a uv t ‘ a4 c 4 
° c 4 2 3 vu o oO c ” - a4 cI ~ Q “ 8] u o a] a t 
c a a Lt) °o oO . “w 0 re) 2 Ls] —_ wv Ca] uU a vu ? 
“ n > ue vu c v0 ° x v0 oa ” o °o “ - c ” “ a] 
a a <q 0 o wy ae] uv wv w vw < @ . o ” t wu Oo ws 0 n 
“ 0 > iv} * 4 a a ws vv fe a @ ‘ c z > '¥) £ Ls] Ls) 0 a 3 ; 
‘ 4 w u v ” 4 w 0 a 0 o 7) 4 a > “ 0 u “ “ ‘ 
£ w a 2) °o = Lt) ~ > Ls] c c t ” — 2) 4 ” 4 77) wa 
U 4 Oo o & Le] es] U c uw Ww uu - o so] is] 3 ia] 4 w 
“ s i] ad - a 0 wu w Pe) p= | v0 ae] | re) vy a > wu 4 u c ae] Vy) 4 7 c 
oO 4 vu > c wv ’ 4 Lal ew u wo Qo io 4 oO | 4 4 wu ” ' ‘ 
c u “4 o w wn “a vu c w y=} rv C1) a “ 4 f oO ¥) f vw a wo y £ 
n ws 9] «< 4 4 ew “we [7 Vv i] ') ” iv) F a 2 u 4 0 “a ” ‘ ‘ 
u ° ) “ > > Lal w 4 . “4 wv £ » te c wu uu u ue ' 
as] x a c ~ c - c e4 u & com | vw vu o Aa rc v e 3 uo a c 
4 0 vu io ad vo - ” w a = -4 m Lt) c “wa 3 . 77) ue | ] c t n 4 
"3 ” 3 ad “ ‘ =] ° s wv mM u 4 “ vv » vw uw wu w ” . , ' 
vu uv " wv “ ° uw » c : ue] CU " c u ‘ o ua] OH) - t ’ 
° Le) £. vu n Ll ‘ uv oO vu . 0 ae a Oo c “4 vw “a : £ is } a 
“ av v rv) ) v 1 > re ws ~ ” c £ w rT) 1] vu c u u £ 4 
\ a 2 sa > ” CU uv o ” ] i] ws 0 °o o wv . wv c ' 
0 ¢ z s ue 3 a) u “ u °o " 3) £ v uv o ' u c f 
c ‘ cs] w ‘ “ Q o (a) ~~ ° & oO w > tu rv) w r¥) ww 4 4 0 ‘ ‘ 
” a4 c c ° @ u e “ Oo € 4 wn 0 u Oo w vw “ £ w L 
— ion oO ” “ws w cs re) G n vw ~v c c fy, € iv) uw ~ w ww { 
4 = ad 1e) aa Cc o ) e » = wy oO 0 " po | vu ue] a) u 
’ as a a] c w o ow u = . u w 3 =i “4 0 °o ry w uv , a 
we ~ vu OT) u om 4 + oC ” % o av 7] w v . c rf) 0 ao] > r > 
z Cr a x vw uu a“ vw e y vu oO we ww uw >. z u Ls) ws 4 " 
a 3 4 = ue) ca] " 4 r= i) c oO o a hi C7) CT] c wu o 7) wo “ 0 
= ia o c ke ar o Q ae a v ~ °o c t Mm 4 wv a 0 0 ° Ae 
rv) c vu oO . o a “4 " c “ws "y “4 w ° > we 4 re] £ oO o 
Co v ” “ v 8 rs) o % °o “ w w 4 b . iv o uv vu c » @ ” 
U : . r 4 w x rv oe) we i] 4 «c u G CT) u wv a rt) 
a fi u c nv 0 n w a) u “ v _ "0 rv) vu o v0 - t 
42) > > 4 4 e Lal > a @ | c w wu cS) o wo ow x c J > 6 ~~ » ue u 
‘ - 7 c c uw ° c o Ls] -4 . , = ie] “4 Ww io ] u 4 vu ow ] 
v Oo wv >» o v 4 bi] vw 4 u & > f= on » uv ‘ Le] w v0 > a 
oO > 4 “4 “ uv « aw | uv wv e ” 0 v se Q = . ” c oO 
& c oO , 4 w “ “ 0 oO o ww c ~« 4 be oO oO © oO a Oo he »” a if 
Oo ‘ Me Le Ll el °o “a wn & m be oO sad ci ” nD » £ ad > o ‘ = "9 1.) 
' 
) 
~~ 
7 
‘ 


—=— 


of his cole in the alleaed conspiracy. Instead of 
ing to blame a cead man for the allece: fraud, the 
Goverrment changed its theory and argued that Mr. 
Cowett, fac from being a guilty party, had been duped 
by “he defendants. The Goverment argued throughout 
the trial that FOP and Mr. Cowett had been contin 
ly misled ry the defendants as to the terms of the 
transactions between FOP and KRC, the nature of KRC's 


Mark-ups, and the value of the oroperties sold to FOF. 


Indeed, the prosecutor went so far as to state in re- 
sponse to the pre-trial motions that if mr. Cowett 
we: alive he would have aided the Government's case 


rather than exculsate the defendan s. Presumably the 
prosecutor meant that Mr. Cowett would have denied 
knowledge of the material aspects of the POF=KRC rela- 
tionship. The defendants subm@it that it is much more 
likely that they would have been able to show, and 
Cowett would have admitted under oath, that 
Cornfeld were well aware of and en- 


couraged KRC to deal with POF in the manner it did. 


™ 


This was orecisely the conclusion reached 


Denver See Exhibit B-l to Mr. Wing's May 19 1976 
setter to the Court 
we submit that if Mr. Cowett had lived, the 


Government would have sought to make Mr. Cowett a 


* t 
Sefendant and oroceed on the theory that the de- 
fendants acted they id so as to assist FOF aneé 
S to withstand the flood of ¢ mot with whic 
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een 
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with 


cecep 


ants. In 


Raff 


valuations of 
ments about potential purchasers 


ests from among large oil 


rev: 


short, 


tion and 


this conn 


transaction, t 


nue potential 


what 


the defendants had, 


and were in fact robbing the “POP Bank" 


Stead of a gun (see 


PP. 4259, 4268 and 4323). 
ted to utilize the alleged deceptions of Mr. 


FOF on cross-examination i 


ants’ 


extensively, their 


the ¢ 


tain oil and Uranium oroverties ¢ 


0 


with the performance of the NRPA. If 


credi 


ase. 


The areas where the Goverrment charged that 


bility. 


C 


ndants had decei 


he sale of a 


ecember 1968: The Goverrment 


ffected i 


vérious oil and aas Droocerties, and 


the Government araqued at the 


which unjustly enriched the defend- 


ection, the Government cited the Fox- 


ne undisclosed mack-ups, interim 
state- 
foc the Arctic inter- 


companies and the future 


of FOF's Arctic investments. In 


trial was that 
fran the beginning, defrauded For 


with lies in- 


prosecutor's summation, ‘rc. at 

The prosecutor also attenp- 
Cowett and 
nm am attack on the defend- 


Since both defendants testified 


credibility was a Critical issue in 


tne 


ved Mr. Cowett and For inciuded the 


LO& undivided interest in cer- 
to Pox-Raff, Inc. n 


argred that this trans 


nm order to imoress FoF and 


alive he would be able to 


a testify with respect to the 
sale and whether he in fact was 
testimony would have been r- 


transacti 


| 
| 


Girect contact with Mr. Raff subsequent to the 


(Tr. p. 749). fie would have been able to state 
whether or not Mr. Raff ever canslained that he 


received promises fran the defendants which had 


been kept. Mr. Cowett could also have aided the de- 


fendants' credibility by explaining the sign 


my 


to FOP's evaluation of KRC's performance of the 


seguent downward revaluation in June 1969 of th 


properties sold to Fox-Paff just a few months earlier 


(Tre. pp. 2135-36). 


(2) The purported negotiations with a major oil 


company during the summer of 1969: At the trial, the 


Goverment argued to the jury tnat Mr. Cowett did not 


play any role in these negotiations and 


in fact, no such negotiations had taken place. 


Government argued that King and Boucter had deliberate- 


ly misled Mr. Cowett and FOF as to the value of 


Arctic by telling them thar a major oil company 


Prepared to vay FOF $5.15 an acre for a substantial 


interest in the Arctic. This had a@ severe impact on 


th 


to identify at trial the ma 


he defendants' credibility, because cney were unable 


5 Jor oll company with whom 
the necotiations had been concucted. It is clear 
that Mr. Cowett would nave been able to provide rele- 


aie * Ya * 
Of a partial sale to him in June 1969 (Tr p. 

+9) and Mr. Cowett's own ararnd Jury testinony ce 
Céins a reference to a "tentative agcreenent 1¢ 


the Italian National oi] Company which had to be called 
off when FOF's accountants advised FOF that serious ad- 
verse tax consequences would result for FOP if the con- 
templated sale were consummated at that time. If these 
negotiations were nonexistent, then presumably the de- 
fendants somehow were able to get Arthur Andersen to 
relieve them of the pressure they must have been under 
from Cowett to consunmate the “tentative agreement.” 
Tt seens much more likely that Mr. Cowett had a direct 
role in these negotiations and could have so testified. 
(3) Continvous alleged misrepresentations as to 
the value of particular properties: The Government 
Sought to convince the Jury that while Mr. Cowett was 
knowledgeable in tax, legal and financial matters, he 
was not experienced in the sil and gas industry and 
trusted and relied exclusively upon the defendants and 
their staff for evaluations cf the Natural Resources 
Fund Account. The Government argued, in essence, that 
the defendants knowingly deceived mr. Cowett, relying 
upon the fact that he had no expertise in the oil and 
gas industry. As Mr. Conwill indicated, however, Mr. 
Cowett had been authorized Sy the FOP board to obtain 
outside evaluations i only Mr. Cowett could have 
told the jury the extent to which he received informa- 
Sion about the Canadien Arctic and other oil and ges 
Properties from persons other than KRC. Mr. Cowett 
certainly could have obtained access to other ex- 
if he wanted to do so. We do know from 


Boucher's testimony that Mr. Cowett had 


i 
w 
~ 

' 


that FOF or IOS was pursuing 


persons 


the acquisition of a 


campanies who were offering 


addition, 


Canadian oil 


potential 


investments in 
ether than 
consulting 


and gas and mineral 


Mr. King indicated that he believed that 
Mr. Cowett had consulted a Mr. Tex Feldman of Texfel, 
Inc. fram time to time about oil and gas matters. 
This is confirmed by documents in Mr. Cowett's file, 
which is in the Government's possession. 
(4) Midwest Oil transaction: If Mr. Cowett nad 


been available he could have 


FOF's interests in acauiri 


sons why Mr. Cowett 


Midwest 9il should be cond 
accuisition of a portion o 
Canadian Arctic at 
Mecom CoG. 


and Moreover, 


Swearingen of 


received some 


would cooperate with any 


Cowett's denial 


insisted that the offer 


the sane 


that King would have been 


Standard Oil 


indication from Mr. Cowett that 


such 


explained the origins of 


ng Micwest Oil, and the rea- 
to acquire 
itioned upon Standard Oil's 
£ FOF's interest in the 
orice ultimately paid by 
it could hardly have been 
in a position to 


substantial 


understanding. Me 


of any such agreenent or under- 


standing with King would have been useful to the 
defense in challenging Mr. Swearingen's testinony and 
in ing Xing's credibilit 


(5) The ceasons why FOF wanted t @ portion 
of its Canadian Arctic interests and why the amount that 
it desired to sell decreased during 1969 fran 25% to “as 
little as vcossible” (Tr. Pp. 256): The Government sug- 
gested at the trial that the reason for Cowett's change 
of mind was that he was deceived by the defendants as 
to the value cf the i The defendants believe that 
Me. Cowett's testimony would have demonstrated 
confidence in FOF's Canadian Arctic investment 
113-15; 299-301) was based upon his own analysis, 
those of others, of ¢t ard gas potentials of 
area, and was only in part based upon information 
received fran the defendants and othec KRC personnel. 


Mr. Cowett could have testified about the other 


sources of infomation available to him and IOS, in- 


cluding others in the oil business and numerous oi} 
and gas publications that discussed the Arctic in 
great detail. 

(6) FOF's quidelines for revaluation: Mr. Cowett 
could have explained these guidelines for which he is 
said to have been Principally responsible (Tr. po. 

4). More specifically, Mr. Cowett's testin 

have been relevant on the question of whether -here 
was a requirement that at least 10% of FOP' interest 
be sold before the FOF Board would have 

4 revaluation based upen @ partial sale 

indicated, for example, that a 

Nave been acceptable 


and that he hed 


represented an agreenent between Cowett 
Andersen to “split the difference" (Tr. p. 2317). 
Presumably this means that Cowett would have found a 

3% sale to be sufficient. Moreover, as the one resron- 
sible for the guidelines and for explaining the Arcti 
sales to the FOP Board, Mr. Cowett's view as to what 
constitute: a bona fide arm's lencth transaction would 


have D5ee. extremely revealing, especially since he be- 


lieved contrary to Arthur Andersen, that the Lakeshore 
Pp «chase was arm's length because of Bennett King's 


knowledge of KRC's operations in th 


o 


Canadian Arctic 


Mr. Cowett's testimony would have been rele- 
vant on the following questions: (1) the extent of 

his knowledge of negotiations with potential purchasers 
and whether he authorized the defendants to offer sub- 
Stantial future business to any such purchaser, includ- 
ing Mecom, in return for their agreement to purchase 
POF interest in the Arctic; ani (ii) whether or not 

Mr. Cowett knew that an advance of $275,00C had been 
made by Royal Resources Corporation to John Mecan which 


had been used by Mecom to meet nis downpayment un 


under 
nis Arctic contract and of discussions with Mecan 
aout the possibility that King-related companies 
would be entering into other susiness dealing with 
Mecom. Mr. Cowett's knowledge of the $275,000 ad- 
vance and of addi Lonshiods with 
Me. Mecom would h the defendants 
cosition that the ls caiculated 


to make the Mecom transaction samething other than arm 
length. 

(8) The COG transaction: Mr. Cowett might also 
have been in a position to give testinony relevant to 
the question of whether secret inducements were given 
to COG. As Mr. Booth indicated (Te. p. 
was no attempt made to conceal the fact that FRC and 
COG intended to jointly promote the Arctic, and 
this may well have been discussed with Me. Cowett. In 
addition, as the person resconsible (or approving 
chases of properties offered by KRC (Tr. 

Mc. Cowett must have been aware of POF's 
50% of KRC's interest in Bristol Bay. The Government 
argued at trial that KRC's purchase of an interest 


in Bristol Bay was not only an inducement for COG's 


? a , 
Purchase of an interest in the Arctic, but also that 


the defendants concealed fran POF the fact that KRC 
thereafter sold an interest in Bristol Bay to POP. 
The defendants submit that wr. Cowett's testimony 
would have refuted the latter argument and would 
nave contradicted the Government's assertion that a 
coumitment was made to ¢t!} th COG uld be 
Provided with sufficient croceeds 
tioms under the Arctic contract thro 
KRC or FOP. 

(9) Failure to obt#in Sproule report as of 

1969: The Government araued 
the defendants had somehow prevented 


obtaining an independent valuation of the 


Arctic properties as of December ji, 969 because they 
allegedly knew that any such valuation would be at great 


vaciance with the purchase price paid by Mecan and COG. 
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ould represent jot only circumstantial 
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actions, but also would adversely affect the defendant 
Credibility. The proof indicated, Nowever, ti.at Boucher 
had offered to go to Calcary and obtain suck a report 
fran Sproule if it was needed (Tr. « D. 2054) and that 
the decision not to seek such a report was made by Mr 
Cowett after extensive discussion with FOF's accountants 
(Tr. at pp. 2061-64, 2316-17). Mr. Cowett could have 
explained the reasons why he decided not to obtain the 
report, and the defendants submit that his testimony 
would have been consistent with theirc contention that 
they were perfectly Willing to cooperate in obtaining 
such an independent review. 


(10) POF's and I0S's investments in KRC and The 


(11 The alleged motive -- assurina future business 
from FOF: As King testified, far from assurina KRC of 
future FOF OuSiness, the Arctic -evaluation nad the oo- 
posite effect on KRC. As a resul. of the revaluation, 
FOF's natural resource rroperties interests reoresented 


én] nm sie Sreeliua ote) S e@nk o 2 
-0410 and virtually precluded FOP fran making substantial 
AA an ) = s _ Renata -=- = = -. = = 

agcitional ourchases of new orsjects and Jroperties until 


the market-linked portion of its investment 


portfolio 


Significantly increased so @s to reduce the percentace 


attributable to natural resources. Thus, 


at 


the extent of 


further business fram the IOS complex was Dcimarily de- 


pendent upon the ability of I0S to market 


tne securities 
of new mutual funds or other corporate entities which 


would be authorized to moke natural resource property 


investuents. The defendants submit that an explanation | 


fram Mr. Cowett of these circumstances, as well as the 
financial and Operating difficulties facing IOS and 


FOF at that time, would ave seciously undercut the 


. 


Government's argument on motive and Supported the de- 


fendants’ credibility. 


(h) Eric Scott: sr. Scott was a director of FO 
and a prominent Canadian investment banker with extensive 


experience with oil and g@s companies. We understand 


that he died in early 1976, several months before the 


trial canmenced. Before the FOF Board finally appro- 
ved the plan to purchase natural resource Properties 


fran KRC, Mr. Scott was authorized to imvestigate KRC 


and its Principals. In addition, Mr. Scott received 


in 


in tne regular course copies of all invoices sent 


from KRC to FOP ana eccompanying ocroject Gescriptions 


and summaries, and Mr Cowett testified 


gcand jury that he, Cowett, withheld aporoval of any 


Proposed purchases until mr. Scott had 


Srojects and express an object 
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of their relationship (Tr. at ov. 4268). Mr. Scott might 
aiso Nave testified as to the market value of the Arctic 
Properties in late 1969. Surely, if he had felt that 


ic 


the price paid by Mecan and COG was unreasonably * ah 


‘ 


he would ‘ave balked at using such price as a basis for 


any cevaluaecion. 

(i) Walter Montague: The prosecutor acgued that 
Mecom decided to reject the Arctic contract when he 
failed in his efforts to secure the first drilling con- 


t for the Arctic, which was awarded by KRC in April 


1970. Indeed, the prosecutor suggested that the de- 


fendants never intended to honor their agreements with 


Mecam, thereby defrauding him as well as POF. Mr. 
Montague, who died Sometime before trial, worked for 
Mecom during 1970, and could have testifed, consistent- 
ly with Boucher's testimony, that while KRC offered 
Mecom an opportunity to bid, Montague was forced to 


advise Boucher in February 1970 that Mecom's equipment 


9 


Ould “ot be made Suitable for use in the Arctic within 


the required time schedy is testimony noy only 


would have outtressed the defendants' credibility, but 
have challenged Mecom's veracity o 


Oo the nature of his contract with KRC 


case rested heavily on the recolleccion of witnesses with] 
| 


r = =~ € - : . _ - a e+ otal 

Fespect to facts that are now six to eignt years old 

Most of the Govermer witnesses admitted or denonstrated/ 
through their incons encies with o c testimony the 


fact that their recollections of these events wece 
énything but fresh and the defendants also conceded 
their inability to recall important details. The 
following examples cexen fran the testimony of a few 
key witnesses demonstrate this obvious result of the 
Government's delay: 

(1) Bob Hulsey did not recall: when Boucher 
indicated to him that Mecam had agreed to sign the 
Arctic contract (Tr. 834-35); whether Macriott agreed 
to the procedure of Hulsey's holding the contract un- 
til Marriott was satisfied (Tr. 839); whether he dis- 
cussed the payment of $27 000 with King in January 


1970 (Tr. 845); whether he discussed George Hardin's 


involvement with the $275,000 payment with King 


following his 


~ 


mitial phone conversation with him in 
the fall of 1970 (Tr. 852); whether he told Mecom 
about the personal guacantee and drilling canmitnents 
he had allecedly discussed with King (Tr. 868); what 
Statements had been made regarding the downpayment and 
total work obligations (Te. 872-874); the circun- 
stances of the alleged disappearance fran his desk of 
(Tre. 874); his recollection of 

S trip to Europe at a time wnen he would have 
been expected to nave reported to Boucher about the 
alleged qualifications placed by Mecom and Macriott 
upon the Arctic contract (Tr. 880-81); whether Boucher 
had told him that Lowry would handle the Side agree- 


ment before or after he 5 


WaS called by Marriott on or 


spoke to Coucner or King involving 
ment (Tr. 904). Hulsey summarized 


witness by stating 


specifics of 


i. 
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Hulsey and whether he or Hulsey orevared i 
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the alleged 
Government 
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con- 


the $275,000 pay- 
his problem as a 
to renenber 
years after the events 
when he first 


conversation about the Proposed Arctic contract with 
John King as | ’ Place one month after its 
execution ( Mecon stated that he could not 
cemember things occurring five yeers aco without some 
“backup of facts” (Tr. 948). 
(4) Neal Marriott did mot recall: the extent to 

which he discussed the alleged buy-back agreement with 

in the spring of 1971 (Tr. 1052-53); whether he 
called Lowry aft rc he received the draft buy-back 
agreement from him (Tr. 1074); whether he conducted 
negotiations with Hulsey in the spring of 1970 regard- 
ing & proposed Darctnership between King and Mecan 
(Tr. 1078); whether he Spoke to Arthur Andersen repre- 
sentatives about the alleged anissions fran the Arctic 


agreement (Tr. and the substance of his tele- 


< Phone conversation with Lowry on or about January 2, 


1970 (Tr. 1112). Marriott explained his numerous 
f contradictions of vorior testimony and of the testi- 
mony of others by Stating that it is difficult 


call things that happened six years ago except 


/ 


refreshing one's memory by going through files 
Similarly, the defendants had understandable 
gaps in their memories with resvect to the events in 
guestion. They were obliged to attetpt to refresh 
their recollections at a time years after the events 
when relevant documents were unavailable to then 
witnesses who had already been spoken to by the 


sovermment had refused to 


into evidence as 


defendar 


Summarized 


initiated 


iles which had been 


the course of 


ribbon copy 


lapse of 
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fal 


Government's 


past 
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oetween King and Mecan and which 
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almost 


various 


disasterous events affecting KRC in 
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ance of these records had changed a 


this memorandum. 
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(1) Unavailability of Documents: Since the de- 


fendants had no ceason fo know, until late 1973 or 1974, 


that these events were being investigated, they were 


unable to take steps to Dreserve celevant testimony. 


By that time, it was extremely difficult, if not in- 


i 


possible, for the defendants to obtain the documentary 


evidence necessary to their defense. The Government 


public investigation of this case began, almost to the 


month, at the time when Soucher ceased to be oresident 


of KRC. Until that time, Boucher had been working with 


the trustee in bankruptcy and Oresumably had access 


to KRC's documents. By the time the indictment was re- 


ned, however, all the documents were in the cossessio 


of the KRC trustee and the defendants had no Practical 


access to the thousands of documents necessary to review 


in order effectively to prepare their case. 


The task of reviewing documents was made more 


Gifficult by the fact that over the vears tte files had 


eeen reorganized and culled through so many times that 


it was literally smpossible to find varcticular documents 


that might be of help. Moreover, during the veriod when 


the defendants were Dceparing for trial, the KRC trustee 


took the position that he would only make available to 


the defendants documents which they had svecif.cally 


requested. 


Since the defendants had been out of the canpany 


fa 


*oe yeacs, and since they had not been familiar on a 


S with 


t 


ne 


syis 


Be 


> Y¢ 
ability 


was denied to then, although net to the Government. Mr. 


| undertake a general search through, and this 


VonStein had access to the documents for morce than a 


year. 

CONCLUSION 
' 
} 


Por the ceasons set forth in this affidavit, and 


‘er 


the accompanying memorandum of law and in the nemoranda and 


|| affidavits Dreviously filed, the defendants respec fully 


request that the verdict ve set asice and the indictment 


| distissed or, in the alternative, that the Court order a 
| 
1 


hearing to determine whether the Government can justify its 


delay in this case and, in oreparation for that hearing, 


dence, internal memoranca and other documents relating to thi 


investigation. 


Sworn to before me this 


22nd day of July, 1976. 
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Notary Public 


NOREEN MARIE McDONAGH 
M ory Public State uf New Yor 
No. 244523015 
Qurwtied in Kies County 
Commiseon Expires March 30, 1°7S 
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UNITED STATES OISTRICT COURT 


‘SOUTHERN DISTR.CT OF NEW YORK 


,, UNITED STATES OF AMERICA 
| 


id 


‘ages : 75 Cr. 70 (MEF) 
: : BOUCHER NOTICE OF 
'l oun M. KING and MOTION FOR DISMISSAL 


" 


A. ROWLAND BOUCHER, 


OF THE INDICTMENT AND 
FOR A CHANGE OF VENUS 


Defendants. 


| a ens ae alee tee eee ee 
Ht % 
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PLEASE TAKE NOTICE that upon the annered affidavits 
of A. Rowland Bouche’, sworn to on the i7th and 19th days 
of March, 1975, respectively, the affidavit of Peter Fleming 
Jr., Esq., sworn to on the 20th day of March, 1975, the 
Indictment, and upe. all papers and proceedings, the under- 
signed will move this Court at a Motion Part to be held be- 
fore the Honorable Marvin E. Frankel, United States District 
Judge, in the United States Courthouse, Foley Square, New 
York, New York at a time and place to be fixed by tue Court: 

1. For an order pursuant to Rules 12 and 48 of the 
Federal Rules of Criminal Procedure, and the Fifth and Sixth 
Amendments to the Constitution, dismicsing the indictment as 
to Mr. Boucher on the grounds (a) that the United States 
abused its authority in presenting the evidence in this case 
first to a grand jury in the District of Colorado and, 
failing to obtain an indictment there, thereafter presenti: 


the evidence in this case to a grand jury in this District, 


and (b) that the delay in bringing this indictment has 


“materially prejudiced Boucher's rights to adequately defend 

ocean it and has deprived him of a central and material 
witness, Edward Cowett. 

| 2. In connection with the motion for an order of 


j 


i 
dismissal, an order directing that the United States pro- 


duce for inspection (a) anv and all grand jury testimony, 
‘t 


i) SEC testimony, and statements of one Edward Cowett on th 
" grounds that Cowett died in 1974, that there is reason to 
believe Cowett's testimony was and would have been exculpeator:; 
that the delay in bringing this indictment therefore has 
) ‘deprived Boucher of a material witness through »» fault on 
his part, and, additionally, that Cowett's grand ju-y 
testimony, if any, given in the District of Colorado will 
establish that the evidence of the transactions underlying 
this indictment was presented to a federal grand jury in 
Colorado before it was presented to a grand jury in this 
Ax District, (b) any other grand jury testimony given before 
a federal grand jury in the District of Colorado on the 
“4 ground that a review of that testimony will establish that 
evidence of the transactions underlying this indictment was 
presented to a federal grand jury in the District of Coloradc 
before it was presented to a federal grand jvry in this 
District, and (c) any and all internal government memoranda 
dealing with the choice of this District as the District of 
, indictment and prosecution, including but not limited to 
‘ internal memoranda of the Securities and Exchange Commission 
and of the offices of the United States Attorney for this 
District and the District of Colorado. 
3. For an order pursuant to Rule 21(b) of the 


Federal Rules of Criminal Procedure transferring this case 


2 


to the District of Colorado for trial 


in the interests of 


justice and for the convenience of the defendant and his 


witnesses. 


4. Por such other e-d further relief as the 


Court may deem just and proper. 


| Dated: New York, New York 


TO: 


March 19, 1975 
Very truly yours, 


CURTIS, MALLFT-PREVOST, COLT 
& MOSLE 


—_— \f£)\ A 

ate ¥ 

By wom, ‘ \f 
A Member of the Firn \ 


Attorneys for A. Rowland Boucis: 
100 Wall Street 
New York, New York 10005 


HON. PAUL J. CURRAN 

United States Attorney 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10005 
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UNITED STATES OF ASPRICA 7S Ce. 70 (HEF) 
y= AFFIDAVIT 


JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ss: 
SOUTHERN DISTRICT OF NEW YORK ) 
PETER FLEMING JR., being duly sworn, says: 


1. I ama member of the firm of Curtis, Mallet- 


, Prevost, Colt & Mosle, attorneys for the defendant A. Row- 


land Boucher for the purpose of the preparation and filing 


, C£ motions in connection with this indictment and all pro- 


ceedings relevant to a determinaticn of those motions. I 
make this affidavit specifically in support of Boucher's 
motions to dismiss the indictment, pursuant to Rules 12 and 
48 of the Federal Rules o. Criminal Procedure, and, alter- 
NMatively, for a transfer of this indictment to the District 
of Coli rado for trial, pursuant to Rule 21(b) of the Fede- 


ral Rule of Criminal Procedure. 


A. “ae Indictment 
2. While in four counts, the indictment in 
essence concerns itself with a single series of related 


transactions. As we unécrstand it, the indictment alleges 
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sold certain 


mutual fund owned by Investors Overseas Services ("I0OS’ 


A year later, in 1970, FOF apparently revalued these oil 


‘and gas leases upward from $10 million to $100 million. 


This revaluation apparently war based upon the sale of 
a portion of the same or contiguor= ‘creage to 

others” -- John Mecom and Consolidated Oil and G 
("COG"). 

3. The indictment appears to charge that 
sales to Mecom and COG were not proper evidence of 
value of the oil and gas leases in guestion since, 
ing to the indictment, the defendant King had entered 
into various agreements with the purchasers, Mecom and 
COG, the effect of which would be to guarantee Mecom 
and COG against loss on their purchases. 

4. The fraud which appears to be alleged on 
the part of King and Boucher is their purported repre- 
sentation to FPOP's auditors, Arthur Andersen & Co., 
that no agreements of any sort purporting to guarantee 
Mecom and COG against loss existed in fact, that the sales 
to Mecom and COG were bona fide, and that the price paid 
by Mecom and COG therefore did represent the real value 
of the similar oil and gas leases previously sold to FOF 
and revalued by FOF to $10C million for balance sheet 


purposes in 1970. 


B. Dismissal of the Indictment 
(a) Delay 
5. Boucher was first questioned about 
transactions underlying this indictment 
1970 (Boucher Affidavit, 3-19-75, pp. 1-2). He was ques- 


tioned under oath by the Securities and Exchange Commissic- 


in Denver in 1971 and 1972. No later than July 1 
doubtedly based upon prior investigation, the SEC 

formal order of investigation which specifically 

upon the transactions underlying this indictment (Ex- 
hibit A, Boucher Affidavit 3-19-75). A federal grand 
jury investigation which we believe involved these trans- 
actions commenced in the District of Colorado no later 
than January 7, 1974, the return date of Boucher's own 
subpoena to appear before that grand jury (Ex. B, Boucher 
Affidavit 2-19-75). 

6. This Indictment was filed on January 19, 1975, 
just two days short of five years after the last Overt Act 
pleaded in the indictment, and therefore just one day 
prior to the expiration of the applicable five-year statute 
of limitations. 

7. We believe that the delay between 1970, when 


Boucher was first questioned about these specific trans- 


actions, and the filing of the indictment on the day 


before the statute of limitations would expire, in itse 
raises substantial questions as to whether the indictme 
should be dismissed. Any question however would seem 
answered in Boucher's favor by reason of the death of 
Edward Cowett at some time in 1974:-on information and 

in August of that year. There is no question, 
based upon the indictment itself, that Cowett was an 
important and material witness to the transactions in 
question. His knowledge was not peripheral. 
specifically leg ha owett, who is 


IOS and FOr, requested 


evidence as to the valuc he arctic properties involved 
in this case (Ind. par. 16), and thereby generated the 
‘very transactions which the government alleges were frauctu- 
lent and which form the specific basis of the charges in 
this indictment. The loss of Cowett as a witness, through 
no fault of Youcher, clearly has material impact upon the 


determination of Boucher's guilt or innocence. Yet Cowett 


| died more than four years after the SEC first spoke to 


Boucher about the very transactions in issue. 

8. This is not a case therefore where delay in 
prosecution has had no effect ether than the usual result- 
ing loss of recollection, etc. This is a case where a 
central witness died more than four years after the in- 
vestigation of the underlying transactions began. The loss 
of Cowett as a witness is directly attributable to the un- 
explained delay on the part of the United States in brins- 
ing these transactions to criminal indictment. 

9. We believe these facts require dismissal 
without more. At the very least, we submit most respect 
fully that a hearing should be ordered to assist in the 
determination of Boucher's motion to dismiss cn thi 
ground, and that all of Cowett's statements and testimony, 
either to the SEC, any Assistant United States Attorney, 
or any federal grand jury, should be produced so that the 
value of Cowett's lost testimony may be measured. [If in 
fact Cowett's prior testimony or statements are ex~ 
cvlpatory of Boucher, then the government's delay in 
filing this inéictment has cost Boucner a 
and material 


necessarily shoul 


10. For the reasons set forth in the second 


Affidavit sworn to on March 19, 1975, we believe 


(a) That a federal grand jury in Denver 
did *ake testimony relating to KRC, Boucher, 
and FOF. For example, Mr. Merritt, a New York 
lawyer whose firm represented FOF, was seen by 
Mr. Boucher in the witness room outside of the 
Denver grand jury room on the same day that Mr. 
Boucher : peared pursuant to his January 7, 1974 
subpoena. Mr. Bennett King, a principal 
in Lakeshore Associates, also appeared. a 
witness before that Denver federal grand jury. 
Lakeshore Associates was one of the “other” pur- 
chasers referred to in the indictment together 
with Mecom and COG. The only fair inference 
is that Mr. Merritt and Mr. Bennett were questicne: 
before a federal grand jury in Denver about the 
very transactions which underlie the indictment 
subsequently filed in this District. 

(b) The federal grand jury in Denver took 
testimony in 1974. No indictment was returned. 
The indictment in ihis District was filed on 
January 19, 1975. The only fair inference is 
that evidence was presented to a federal grand 
jury in this District only after the federal 


grand jury in Denver had taken no action 


with regard to the same transactions. 
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il. For the reasons and upon the authority 
set forch in our accompanying memorandum of law, we be- 
jieve that presentation of the evidence in this case 
in this District, after the Denver grand jury failed to 
take action, constitutes forum-shopping of a degree so 
egregious as to violate constitutional principles and 
require the dismissal of this indictment. Certainly, 
at the very least, it supports and reenforces scucher's 
other motion for a transfer of this case to the District 
of Colorado for trial. 

12. We respectfully submit that our factual 
showing has been sufficient to require a hearing as to the 
facts and circumstances surrounding the bringing of this 
case in this District after a federal grand jury in 
Denver failed to take action. In this connection, we 
believe that we are entitled to discover -- on this 
issue only -- the precise nature of the grand jury in- 
vestigation in Denver, together with any and all internal 
government } emoranda dealing with the decision to present 
the case in this District shortly before the expiration 
of the applicable period of limitations, and shortly 


after Mr. Cowett, a central witness, had ced. 


C. Motion for Change of Venue 


13. Both defendants were and are residents of 
Denver, Colorado. At all relevant times, King Resources 
Company and COG resided and operated out of Denver, 
Colorado. John Mecom, on information and belief, resides 


in Houston, Texas. FOF was a wholly subsidiary of I0S. 


a) 
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Both FOF and IOS resided and operated out of Geneva, 
Switzerland. On information and belief, Andersen's audit 
of FOF for its 19 
Geneva, Switzerland. Specifically, and agai: informatic: 
and belief, Andersen's audit of the revaluation of FOF's 


arctic holdings, i.e., the transaction in question, took 


place principally in Geneva, Switzerland and Denver, 


14. On information and belief, . oF was prohibited 
by law from selling any of its shares within the United 
States or to residents cf the United States. Assuming 
that this prohibition was not violated, all of FOF's 
shareholders therefore resided outside of the continertal 
United States at the time of the transactions in question. 
There were therefore no domestic victims. 

15. None of the other many corporations or 
entities mentioned in the indictment resided in this 
District. 

16. Edward Cowe.t, the other individual whose 
mame is mentioned in the indictment, worked for and was 
a director of IOS and FOF in Geneva, Switzerland and, on 


information and belief, resided in Geneva, Switzerland at 


rr 


the time of the transactions in question. 

17. Insofar as the indictment states -- and inso- 
far as we know -- the only contact of this indictment 
with this District is the alleged sending of two letters, 
and other unspecified information to Andersen's New York 


office in Decemb We can think 
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of no case which to our knowledge had less factual contact 


with the Southern District of New York. 


7 
/ 


18. For the reasons and upon the authority set 
forth in our accompanying memorandum of la., we believe 
that a transfer of this case for trial in the District 

| o£ Colorado is proper and appropriate, and indeed may be 
constitutionally required, given the almost invisible 
i factual contact of this indictment to this District and 
the enormous financial and personal hardship which trial 
in tris District would work upon Mr. Boucher. 
| ° 19. Moreover, if we are correct that evidence 

of the transactions underlying this indictment previously 

was presented to a federal grand jury in Denver, and if 
| subsequent indictment in this District is, as we believe, 
a tactic designed to secure a prosecutive advantage, then 
we submit most respectfully that questions of due process 
surely are involved and require at least the transfer 


of this case to the District of Colorado for trial. 


WHEREFORE, this Court respectfully is urged to 
grand the relief requested in the accompanying Notice 
® of Motion, together with such other and further ~ lief 
as to this Court may seem jus*. 


ie 


Dated: New York, New York ,¢ 
March 20, 1975 \ 


\ 
® PETER FLEMING JR. ‘ 


Sworn to before me this 


19th day of March, +935. 
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° RUSTED STATLS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
aPerT Seen e newer en new mw nn mn enn nnnX : 
UNITED STATES OF AMERICA 
| : 75 Cr. 70 (MEF) 
«e -— 
¢ AFFIDAVIT 
| OHN M. KING and ie ta elaeee 
« ROWLAND BOUCHER, : 
| 
| 
Defendants. 3 
| a rn + - - X 
2 
TATE OF NEW YORK ) 
OUNTY OF NEW YORK ) ss: 
: OUTHERN DISTRICT OF NEW YORK ) 
2 
A. ROWLAND BOUCHER, being duly sworn, says: 
| 
1. This affidavit is furnished in support of my 
tion for a change of venue of the trial of this case from 
* e Southern District of New York to the District of Colo- 
ado. 

2. If a change of venue is not granted, my atten- 

ance will be required in New York City daily during the 
* rial, which is expected to last approximately one month. I 
alse informed that adequate preparation of my defense by 
Yew York counsel will require my periodic but substantial 
resence in New York prior t> the commencement of the trial 
ig tself. 

3. Trial in New York will require that I pay for 
he transportation to and from New York of witnesses who re- 
ide in and about Denver, Colorado and other places distant 

* lerom this District, including character witnesses. I pres- 
unable to estimate the number of witnesses whom 
hight wish to call in my defense, sinc. « have not yet 
* 
J 
ad 4 25 


received a bill of particulars of the charges against me, 


and since I therefore cannot know what evidence, testimonia: 
or otherwise, will be required to answer those charges suc- 
cessfully. 

4. I have resided in Englewood, Coloradu, a 
Suburb of Denver, since 1960 and presently reside at 
«+ Blackmer Road, Enaglewood, Colorado. I am married. I 
have four children, ages 13, 10, 8 year old twin girls. 

5. Prior to August 31, 1973 I had served for 
13 years as a geologist and ultimately President and Chief 
Executive Officer of King Rescurces Company in Denver. 

Since September 1, 1973, I have been employed in Denver as 
a consult: t with regard to var.ous oil and gas properties 
owned and operated b a Delaware corporation. While my 
responsibility in this area has included trips to west 
Virginia, Mississippi, Oklahoma, Texas, and Montana, I have 
continually been c “‘--d in and operated out of Denver. 

My yearly incone before taxes since that date has been ap- 
proximat ‘y $30,000. 

6. My financial situation is such that it has 
been difficult for me to retain counsel in New York for the 
purpose of motions and trial. I have been unable to borro:: 
money for that purpose. and have been able to retain counse: 
only because of an ag.ced » son indemnification for counsel 
fees provided pursuant to my contract with and the by-laws 
ob Resources Company. That indemnification is avaii- 
able only for counsel feces and is not available for person=.2 
maintenance if I am to be tried in New York, or for the 


transportation and personal maintenam ; of necessary wit- 


nesses. 
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7. %I am the sole source of support for my famil:+. 
I am indebted personally.on an amount approximating 
$237,000. I have no assets from which I can generate cash 
flow. It is therefore extremely critical for me that I 
minimize the amount of time that I am away from Denver and 
my consulting business. Regardless of its length, trial 

in Denver would permit me virtually on a daily basis to 
maintain substantial contact with my business. The same 
applie: with even greater force for thic period of time 
which will pass prior to the commencement of this trial. 

8. Additionally, the cost of retaining Denver 
counsel would be very much less than the cost of retainin 
counsel here in New York. 

9. I hesitate to make one final appeal. I am 
both a husband and a father. An enforced absence from my 
home for the substantial period of time which preparation 
for and trial in New York would encompass necessarily would 
Place upon my wife the difficult burden of being both 
mother and father to four adolescent children who need ané 
have received a father's presence in their home. I am un- 
able financially to permit my wife to be here with me in 
New York, even if that were possible given the academic 
situation of my children. 

10. I maintain my innocence of any wrong doing. 
However, trial of my guilt or innocence could as well be 
accomplished in Colorado without subjecting me to the addi- 


tional and in fact overwhelming burden of a lengthy trial 


n New York City. 

| 

| WHEREFORE, this Court respectfully is urged to 

\igxrant my motion for a change of venue to Denver, Colorado 
in the interests of justice, and for my convenience and 
the convenience of my witnesses, together with such other 
and further relief as to this Court may seem just. 


Dated: New York, New York 
March/,, 1975 


oe ee ee 


A. ROWLAND BOUCHER 
Sworn to before me this 


/ 
/ /th day of March, 1975. 
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CAREN S$. PPUTTEN 
Motary Putic. Stzte of New York 
No. 244500727 
Queiified in Kines County \- 
Commussicn Expires March 30, 197... 
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UNITED STATES OF AMCRICA 
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-v- 2 AFFIDAVIT 
JOHN M. KING and 
A. ROWLAND BOUCHER, $ 


Defendants. : 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK 
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A. ROWLAND BOUCHER, being duly sworn, says: 

1. IZ submit this affidavit in support of my mo- 
tion to dismiss this indictinent on the grounds that (a) 
the United States abused its authority in presenting the 
facts of this case first to a federal grand jury in Denver, 
Colorado and, failing to obtain an indictment there, re~ 
presenting the facts in this case to a grand ju: » in this 
District, and (b) that the delay in bringing this indict- 
ment has materially prejudiced my rights to adequately 
defend against it. 

2. Sometime in 1970, and to my best recollection 
in the Spring of that year, trading in the stock of Con- 
solidated Oil and Gas, Inc. was suspended. At about that 
time, I received a telephone call in ny office at King Re- 
sources in Denver from Stanlcy Sporkin of the Securities 


and Exchange Commission. Present with me were William 


Coffey and William Fishman, the executive vice-president 
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and o.> of the inside lawyers of King Resources, respec- a 
tively. Mr. Sporkin's questions had to do with the natur 

of the transactions underlying this indictment, to wit, the 

sale by King Resources of certain Arctic oil and gas per- 

mits to Consolidated Oil and Gas, Inc. Te my best recol- e 
lection, Mr. Sporkin requested a full description of those 

transactions, information as to how King Resources handled 


the transactions on its books, and the relationship of 


| 
| 
| 
| those transactions to Fund of Funds. This was the first a 
occasion upon which I was questioned in this connection by 
a government agency. 
3. My best recollection is that I was first 
questioned under oath by representatives of the Securities 
and Exchange Commission in 1971 and again in 1972, on both 
occasions in Denver. I presently have :.> specific recol- 
lection of the areas of inquiry, but I can state that the 
questioning was extensive and expansive. The transcripts 
of my testimony presently are in Denver. I intend to re- 
view them i.mediately upon my return to Denver and will 
forward their substance and the transcripts themselves to 
my counsel. 
4. On July 24, 1973, the SEC issued an order of 

private investigation "In the Matter of Fuad of Funds Ltd./ 

King Ressources Company." A copy of that order is attacheé 


} hereto as Exhibit A. It was provided upon request to the 


‘ot lssion bv my Denver counsel. The order specifically 


| ees es) to the transactions which underlie the instant 


| indictscat (Ox ier, Par. II). 
| 5. Wear the end of December 1973 or in early 


January 1974, I reecived a subpocna, returnable January 7, 
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1974, to appear as a witness before a federal grand jury 
impaneled at the United States Courthouse, Denver, Coloracdc. 
A copy of that subpoena is attached hereto as Exhibit B. 
Representatives of the Office of the United States Attorney 
in Denver refused to discuss the matter under investigaticr 
with my Denver counsel. I appeared before the grand jury 
on or about January 7, 1974 and refused to answer any ques- 
tions. 

6. ‘n April 1974, I received a letter from the 
SEC in Washington calling for the production of various 
documents. A copy of that letter, with attachment, is an- 
nexed hereto 1s Exhibit C. The document reques: bears 
specifically upon the transactions which underlie t:.: in- 
stant indictment. I responded to this letter b« my .utter 
mailed April 22, 1974, a copy of which is attached as 
Exhibit D. 

7. I have no personal knowledge as to precisely 
what activities or transactions were the subject of the gra: 
jury investigation in wLenver in 1974, during which I was 
subpoenaed and refused to answer questions as set forth 
above. I can state that I heard on several occasions that 
the Denver grand jury was investigating the Arctic trans- 
actions which form -he basis of the instant indictment in 
this District, but this informacion is hearsay. 

8. I do know that the following individuals wer: 
subpoenacd to testify before the Denver grand jury. My 
knowledge is based cithecr upon statements by those indi- 
viduals, or by my sccing those individuals outside the 
grand jury room on the day I appeared before that grand 


jury and refused to answer gqucstions. Each of these 
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individuals were related to King Resources Company and at 


least two of them to Fund of Funds. They are: 


(a) Harry Cooper: - formerly President of 


_ King Resources Company; 


(b) William C. Coffey: - former and present 
Executive Vice-President of King Resources Com- 
pany; 

ic) Roger L. Davis: - Vice-President and 
Chief Acting Officer of King Resources Company; 

(d) Don McNamara: - Vice-President of King 
Resources Company; 

(e) Bennett King: - Vice-President of King 
Resources and one of the principals of Lakeshore 
Associates. Lakeshore Associates was one of the 
“certain purchasers" of the arctic oil and gas 
permits referred to in paragraph 20 of this in- 
dictment which s»ecifies John Mecom and Consoli- 
dated’ Oil and Gas, Inc. in that regard, but does 
not specify Lakzshore Associates. 

(£) Raymond Merritt: <- a partner in the New 
York firm of Willkie, Farr & Gallagher. Willkie, 
Parr & Gallagher were the attorneys for Fund of 
Funds. I met Mr. Merritt in the witness room 
immediately outside of the Denver grand jury rocn 
on the day I appeared before that grand jury pur- 
sSuant to the subpoena described above. 

(g) Eeéward Cowett: - as the i ‘tment allc- 
ges, Cowett was a director of Inves. cs Overseas 
Serviccs and Fund of Funds (Ind., par. 14), and 


is mentioncd also in par. 16. I have been told 


eS Se 


by reliable sources that Cowett appeared in the 

Denver grand jury in August 1974. Immediately 

after that appearance, he flew from Denver to 

Plorida, suffered a heart attack, anc died on the 

airplane. 

(h) Timothy Lowry: - principal outside coun- 

sel for and a director of King Resources Company. 

9. In summary, to my personal knowledge, the 
business of King Resources Company, including its relation- 
ship with Investors Overseas Services, which owned Fund of 
Punds, has been under investigation by the SEC since at 
least 1970, when Mr. Sporkin phoned me, or 1971 when my 
testimony was first taken by the Commission. The specific 
arctic transactions which form the basis for the indictment 
in this District were the subject of Mr. Sporkin's call in 
1970 and the specified subject of a Commission investigatio= 
at least as early as July 1973. A federal grand jury was 
impaneled in Dehver, Colorado at least as early as January 
7, 1974, when I was subpoenaed to appear as a witness before 
such a body, and did subpoena other persons familiar with 
the relationship between King Resources Company, Fund of 
Funds, and Investors Overseas Services. Pinally, at least 
two individuals closely associated with Fund of Funds, 
Messrs. Merritt and Cowett, were subpoenaed before that 
Denver federal grand jury, and at least one of those in- 
dividuals, Mr. Cowett, gave testimony before that grand 
jury. 

10. I have been advised by my counse! that the 
information which I sct forth herein under oath may be 
considered matcrial on the question of whether the transac- 


tions sect forth in the indictment were the rulbjeet of a pr: 
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federal grand jury investigation in Denver, Colorado. 1f 


- 


also am informed by counsel that the information set forth 


in this affidavit may be material on the question of whether 


ilthe delay.by the United States in filing the indictment in 


this case has been so substantial and prejudicial as to 


warrant its dismissal on that ground alone, especially in 
view of the death in 1974 of Mr. Cowett, an individual 
closely affiliated with Fund of Funes and specifically so 
described in the indictment itself. 


Dated: New York, New York 
March 19, 1975 


TA hentai firnn~tome 
A ROWLAND BOUCKEX 


19th day of March, 1975 


Leah rl Pt Oe im" 
Pe and a os LE A ST om 
Notary Public 


SARAH WW. SHARON 
Notary Pudic. State of New York 
N>. 41- 32452100 
Quafi'le! in Quecns County 
Gomrnunsie7 Capi es Waren 30, 1976 


Sworn to before me this 
j 


® 


me 


— 


Aor 


A 105 


° f 
\ \ 
he Pie UNITED STATES Oi ATERTCA 
THIS GADCR IS Ax ORDER nt A 
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The Cozzission's public officic] files disclose that: 


A. Tae securities of Kinz Resources Cospany ("£RC") are registered 1= +! 
the Commission uncer Section 12 of the Excharge Act -nd are traded on the eve>- 
the-counter arket. . 4 


B. John M. King ("Xing") owns approximately 162 of the outstanding stec!: 
of KRC and until /ugust 13, 1970 was Chairman of its Board of Directors. 


C. Fund of Funds ("FOF") is an open end mutual fund incorporated in Cen-- 
with shareholders throughout the world, Lts managenent company, FOF Maaaguseni 
Co., Ltc., is a subsidiary of the 10S Ltd. ("10S"). Both are defendants in 
S.E.C. v. Robert L. Vesco et al., 72 Civ. S00i, U.S.D.C., SDNY, filed Novese: 
1972. . 


Il 


Members of the staff have reported to the Comaission information «hich tends 
to show that: : 

A. From on or about Jasuary 1, 1968 KRC sold to FOF and its subsidierivs 
sccuritics, including undivided interests in cil and GOS propertics. 

. 

B. KRC, 10S, FOF, theit officers, directors, and others participated in wt. 
Sale, valuation, and repercting of such securities. Such securitics were ier. 
in the public valuation and reporis of TOT. In 1970, certain assets of FOF in- 
cludin, those purchased Crow KiC. were placed in a newly forued English NF =r 
corporation nawesd Clobal Natucl Resources Yreperties Lid. ("Ciobal"). 


C. While engaged in the ofier, purchase, and sale of such securities aad « 
tela s; KRC, 10S, Frui theic officers, directors, employees, Joh M, Kis, wanes. 
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Gourett and others made untrue stetements of material Lact 


Viownl are omitting lo state materia! facts necessary to meke the state. 


in the light of the circumstances under which-they were made, not 


mislesting coaceraing, among other things; (1) the value of shares of FOF, ond 
2) tims vaiuc, productivity, and merit of the sceuritics sold by KRC. 


From on about Janucry 1, 1968 KRC, 10S, their officers, dircetors, 


King, Rewlend Beucher Hward 


mention «I 
the aber 


in por 


Global's sisarcs to sharcholders of FOF. 


of transpor 
instruacn 


be nace; 


While engesed in the offer, sale and eclivery of said securities, such 
persons, directly ond indirectly, made use of the mails and means and instruncnts 
ond of the mecns and 


sation and coczsmunicction in 


Cowete and others employed devices, sc 
and artificies to defraud and enganed in transactions, ects, practices, end cours 
of business vhich may have operrted as a 
in connection with solicitetions to purchase, purchases, ond sales of the 
ph Il shove ane shares of FOF in that, among other thin 
need persuis obtained monty from FOF and FOF shareholders throu;; 
ations ene omaissions to state mutcrial 
“concerning the nature, quality, a:d veiue o. 
eigieries including untividued interests in oil and gas 
‘named persons participated in acts which misrepresented 
of the sehere, FOr established Clobal, placed in Global 


raud and a deceit upon the public 


cts snd conccalment 
the sccurities sold 
(2) the above 
such securities, and (3) 
such securities, and distr: 


propertics, 


interstate comnerce, 


ities of interstate commerce. 


sd the foreges 


ion of stors thet a private inves 


to ascertain the facts concernirs 


Il above, end 


the matters set forth in paregraph 


to determine whether there have becn possible violotions of Section 


and 17(a) cf the Securities 
gnd Rule 100-5 thereunder. 


IT _ 1S ORDERSD, pursuant to the provisions of 


Exchanz.c “et of 1934, thate private 


“CSa 


ae 


purposrt or object; and 


Sceurities Exc! 
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-1T 1S FURTHIR ONDER, pursuant to the provisicns of Section 21(b) cf 
e fet of 1954, that for the purpose of such investipation, 
Robert Laprade, il 


Stock 


2s, Jossph F. Krys 


wu 


Act and Section 10(b) of the Exchange Ac 


ection 21a) the Seeuri 
ation te made to detern 
aid persons or any other persous heve engcsed or ere abo 


any of the reported aets or practices or in any ects or practices 


a, Jaws 2. Sins. ant Jerald teuretei and cech of then, 
do as eFficer of this C. iss j 


ELA Nite Dy a er ee 


in connection th 


to edminister 
artiemlanes, 
eR ed fs ee Oe | correspondence, 
Ceveaed relewans and maeteric 


reseribed by lev 


Subpoena to Testify Cr. Form Na. 20 (Mev. ¢ 
= SS Ss Se = SE ere 


United States “istrict Court 


FOR THE 


DISTR Ict OF ‘ monsn het 


RVI ON eery 
TN TUE MATTER OF THE GRAND JURY 


rox ter 


To A. Rowland Boucher, 25 Scuth Lana, Englewood, Colorado 


You are hereby commanded to appear in the United States District Court for the 


District of Colorado at 14S U. 8. Court Bouse me in the city o 
19th and Stout Streets / =~ 


Denver on the 7en day of January 1974 at geese o'clock 4 Mtr 


testify in the ghove-gntitied caste matter of the Grand Jury. 


This subpoena is issued on application of the’ United Staten. UPON RECEIPT OF Tar 
SUBPOENA, PLEASP CALL MR. WIGGINS OR M2. SPURGEON AT £3 4184. , 
CMe Te idANSPEAKE 


a = —s i ee » 19 74. : ; sae becipastaapidlhctns Rebeicndseimeianpipaniadeaamiaca 
Clerk. 


----W.- ALLEN -SPURGIO: ABs 
Attorney J°F Unde d States ee AA ft 


----323._ 1...S...Court. Zousa Deputy Clerk: 
Address 


Received this subpoena at 

and on at I served it on t! 
within named 

by delivering 2 copy ‘o and tendering’ to the fee for one day’s attendance and the mi'c: 
allowed by law. 


Service Fees 


as: diepnldmenatan ll 
ee eae 


2 RR EEE, 


* Insert “United States.” of “defenda me” un the case may be 

* Fees and suleave weed not be tendered we Wels + up nosery of a subpoena issued in behalf of the Us it 
Or an offer or ageney thereuf, 28 USC ts 3 ron behalf of a pte idant whe ts limanciaily unable to pay suct 
(Rute 17(%), Federal Kules Criminal I’ revedere) 
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Basa ie SLCURITICS AND EXCHANGE COMMISSION 
te. « . 
"“‘sirwee™ WASUURGTON, D.C. 20549 
Drvisicy GF 
Curorcimenr 


CERTIFIED MAIL 


RETURN RECEIPT REQUESTED 


Rowland Boucher 
25 South Lane 
Englewood, Cclorado 


Re: Pund of Punds Led., King 
Resources .ocpeny 40.669 
Deaxy Mr. Boucher: 


Pursuant to a formal order of investigetion issued by this Commission, 
the staff is conducting an inquiry concerning the above née ad entities. 
We believe that it is necessary to obtain inforcation which you have 
concerning this matter. Accordingly, attached is a subpoena which 
requires you to appear with certain records at the time and place 
indicated on the subpoena. However, ‘if the documents are furnished 

by the return date of the subpoena, your personal appearance will be 
postponed til a loter date. 


Please furnish a list of all documents called for by the subpoena, 
Please place a mark on all documents submitted by you identifying 
such documents as being provided by you. 


If any documents called for are not furnished, please indicate the 
reason therefor, and their location. 


If any doc»ments called for are withheld because of a claim of 

att orney-clicrit privilege, please, on the schedule of all documents 
identify; (1) the attorney and client involved, (2) all persons or 
entitics shown on the document t> have received or sent the document, 
(3) oll persons or entities know by you to have been furni hed the 
document or informed of its substance by e(ther the sender cr the re- 
ceiver. 


\ 
This inquiry is confidential, and it should not be construed as an 
indication by the Commission or i.- staff that any violations of lew 
have occurred, or as a reflection upon the securitics or persc.s 
involved, 


If you have any questions concerning your rights and duties plesse 
consult counsel. If you have any questions concerning the subpoena plea 
call we at.(202) 755-1764 or Robert Lapracde at (202) 755-4874. 


Sincerely you:s, 
Aide a ole, wy 
Thomson von Stein 
Attorn« y 


Are 


— SUBPOENA DUCES TECUM 
UNITED STATES OF AMERICA 
SECURITIES AND EXCHANGE COMMISSION 

To _Rawland.Bous.ser... wie 


23 South Lane, Fnglewood, Colorado 


SS LLL LE TT LT LL tt et eee nee eee nee nee 


of the Securities and Exchange Commission, at ------400.North Capital Street, 
——Room..496.... 


in the City of ......Washington,-D.C-— aeresenmnencnsamene sotene 
on the 22th day of ....4erdl 19. Th, at 10: o'clock 


tum. of that cay, to testify in the Matter of Fundof Funds Led,/King 
~Resources Company... involving _..pursuant_te. formal order 
-of investigation {ssued pursuant to section 21/a) of the Securities Exchange 
Act of 1934. _ 


And you cre hereby required to bring with you and produce at said time 
and place the following books, pzners, and documents: 


none eer ew en enameeccceeenececereres oe: 


—— 


arteme-tytieihnnibvhansuneeiecsiiortnsasnrcianti Fn AO oe A ee Seer TNA 
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Fail not at your peril. 


In testimony whereof, the seal of the Securities 
and Exchange Commission is affixed hereto, and 
the undersigned, @ member of said Securitics and 
Exchange Comnussion, or an ejicer designated by 
it, has hereunto set his hand a2 “Washington, D.C. 
this... 8th. day of .....APFAL oo, 19.74. 


ST Aten Woes. 


Thomson_von_Stein,.An Officer..." "= 


NOTICE TO WITNESS.—if cleton te mate fur witmose (oe ne rrulenes, thie subiwene should ectompany newsher. Witness fess oud 


miloeze cirall tee pend Ly the party a! w huss imetense tie wii moss aypeers. 
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For the pericd January 1, 1968 through December 31, 1972, all docutonts, 
including but not limited to depositions, court papers, contracts, mcios, 
diaries, reperts and notes or memos of phone calls,speeches, press 
conferences or meetings, relating to: ; 


|@ 
Co 
e %. 
2e 
& 
3. 
he 
Cc 
5. 
& 6. 
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Any lawsuit in which IOS Ltd, Fund of Funds Ltd, (or any 
subsidiary) was a party relating to the. revaluation by 
Fund of Funds Ltd (or a subsidiary) of interests in 
Canadian.Arctic oil and gas permits in December 1969- 
Jamary 1970. 


All purchases and sales of shares of Fund of Funds Ltd. 


* (limited to the period September 1, 1969 to June 30, 197°. 


The creation and spin-off ~" idending of Global Katurs 
Resources Properties Ltd. 


Any business or financial de lings, between (1) officors 
or directors (or any trusts or mexbers of their femil7) 
ef TOS Ltd, Fund of Funds Ltd and (2) any officer or 
director of King Resources Co., Colorado Corp, (or any 
subsidiary) or John M. King (or any trust or members of 
his family). ; 


The sal» of a portion of Fund of Funds Ltd. interest in 
Canadian Arctic oil and gas permits to King Resources 
Company in December 1969 or January 1970. 


The sale of a portion of King Resources Company's intcre: 


in Canadian Arctic oil and fis permits to Jolin Meson 
(or companies controlled by iim), Gonsolidated Oil and 
Gas to., Lakeshore Associates, John M. King. 


All toalephone conversations or meetincs between Karg Ses: 
Companjes officers or directors and Fund of Funds Ltd's 
officers and directors. 


Any arrangencnt of credit or assisteace for payment of <: 
obligation by (1) John King, (2) Xing Resources Coxpe's’, 
(3) any subsidiary, officcr, director or agent of Kinz 
Resources or John M. King, (4. I0G Ltd. or Fund of Funds 
Ltd. or any officer, director or agent for (1) Harry 
Trucblood, (2) Consolidated Oil and Gas, (3) any subsic- 
of Consolidated Oil and Gas (4) any partnership in ic 
John Mecem was a partner, (5) any corporation in which 
John Mecom was a principal or (6) John Mccom. 


RIDGE RESOURCES COMPANY 


& ROWLAND BOUCHER MUSSEL €. LEEcEA 
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ue ¢¢ OR April 12, 1962, a Crand Jury eitting ta tho Southern District 


L Action No. 6l-CR-355 


5/24] 61 


~ @£ Rew Yori: returned aa indictexwnt fa thie caves charging Censral Notera 


Corporation with moncpolizins the csnufacture ard calo of valirosd loco 


Gotives fn the United cates te violation of 


The offence charzed 23 as its eleasntas the P 


fsetlea 2 


secescion by Ceonercl Totore 


of the Sheston Act. 


_O£ wonopoly pow) Lad the fnteat by Gonara? meses te cxoreica that povar, 


The Grond Jury waich cetucnsd che isdfictrene in this cause vasa 
« = 


e=panaled ca Never.ber 17, 1959 and Loeadictol ly cos ronced a L7-noath 


. Anvectization of dofcedantts activities fa the ronufacture and sala af 
railroad locozatives in tho Ualtcd Stctes. Lursas 


divastizetioa, eazrexizately 7° Cuspsenss duces tecun 


ths courca of the 


were igoucd ous of 


ehic Court, and proceedings crising out of ths iscuance of theca cubpocas 3 


were brought before wore thea hal of tho Sate of tals Court, 


Thilo moworesdua ead tho proviously fLled 


Keyerath wad “sanford i. Litvack are subaltted tn oppositioa to celendan 
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motion for on ordor under ule 21(b) ef tho Podorul Dules of Crinir x1 
1 + ° : . a4 a) "9 +4e 
proceduce’/ transfer! 5 this actica to the Uatted States District Court 


© £, bd has oo 8 83 ak exer Sty “AF 
for the Northera District of ILlisaoic. 
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A CREITIAL ANTITCUST Ciss C1oUU Lot te TPANSTENNZD UE 


- MULE 21(b) lu Ts LocENcs OF AR AFPIPUATIVS SECLIS BY et eat 
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Prior to tho adoption of she Yederal fulco of Ceintnal Procedure the 
ME ty 64 Eseare, & !  gtene . See <2 ee in See a ; 


Govern: nt's choica of venue in a cricinal antitrust pr eccding war final.” 
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The Liberel veave provision of tha Cleyten Act pormits the Coverm nt to-_.. 


te 
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proceed againct a corporatica such as Gen ral Metoro in virtually =y . 


Dictrict end Divicioa ia tlic United States witheut recerd to the cubctan= — 


ticlity of the coatacts vith the forua, the location of the co=pesy*s osin 


placa ef business, oF the crailability of witnesses ond jum Sfailas 
@ es anes — TF Oe, rnéin 
, we “rho court urea motion ef the defenient chall trenofer tho preseciing a9 


to hia to cuether district or diviston, 4£ it appcere fren the indictueat of 

infermatioa er ize2 a bill of particvlers that che offente waa comuitted fa 
i more then on: cicstrict o> Civ elon cad Lf the ccurt fa esticficd thot ia tho 
interect ef justice tuc procecdis: chould ba traueferred to cuottcs icteice 
or divioion fu wuich tae commision of the eficer-3 ta charges." 


£ faired croton, 155 Pe2d 229, 222 (Sth Cir. 1946}; Notes of 
Che Advitury Coxeitres ca tac Vederal ules ef Cricinal Trocedure aa Rule 21. 


3/ The cpecial venue previctoa ef the Cleyton Act proviccs, rsat any cuit, 

cctica or uresetdia, uncer tho entitruet lave ageinat a corperacioa my be 
brow;lic mot ealy ia ths judfedal district whereef tt £5 oa inhediceat but alco 

* , fu coy eiirric cecin it way ba f wad or trensacta bundinuess, end all pro- 
ceco in cach © my bs cevved in tha Choerict in which it Zo aa Lesabdtiac, 
or untrever it icy be found.” 53 State TIO (LIL), 15 USC. § or GG eh 
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reculto vera often neeczplishod iy other exrfcinal procecdinga by allese 
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,unresconrbls forus chosping by tho Coverucsnt thet rule 21(b) was 
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can deronstrate tha destrabilicty to ic of having tha mattcr triod in 


proximity to ito ccin placo of businesa. Cuch @ resuit vao obviously 
pot contc=plated by Section 12 of ths Clayton Act. In tha cbsenca of pe 
aff{irestiva chowing that tho forus chosen by tho Governzent is em inspproprices 
eno, ia that there aro no cubstantial contacto Setween it and tho allesed 
offenso, a rotion to transfer the cauco to casther forua should bo denicd, 
+ Posragreph 24 of ths indfcteane in this eenne lists nina opecitffe ects 
or corics of acts pestered by Coneral Eotore ia the Sovthers District of 
tow Tork (a furthcrence of the alleges cononolization. ° It to thus clea: 
that this te not "a cece whereia the goverment hes seized upon soca 
miaimal juricdicticnaal ceatast with a dictrict in order to bring a case is 
a dictrict it finds nore convenient or advsntagoous."” Tnited States v.'~ 


Rirhall freur!) it, Inz., 25 PeMeDe 172, 175 (SeDe WY,’ 196U, Raufesa, J.). 
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A. ROWLAND BOUCHER, 
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BOUCHER MEMORANDUM IN SUPPORT OF 


MOTION TC DISMISS THE INDICTMENT 

The defendan uch res 
memorandum in support of his motion to 
ment on the grounds (a) the United States 
authority i senti 4. facts of this case 
a federal 
obtain an 
this case 
the delay 
judiced his 
has cost him 
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affidavit of Mr. Boucher, dated March 19, 1975 and in 
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the affidavit of Peter Fleming Jr 


1975. 


POINT I 

THE INDICTMENT SHOULD BE DISMISSED 

BY REASON OF THE GOVERNMENT'S UN- 

CONSCIONABLE AND PREJUDICIAL DELAY 

IN RETURNING THIS INDICTMENT 

As we have noted, the transactions underlying 
this indictment occurred in 1969 and 1970, and the in- 
dictment was not filed until two days prior to the expira- 
tion of the applicable statute of limitations, even ¢ssum- 
ing that the overt acts which satisfy limitaticas are 
genuine. This delay in and of itself would seem to raise 
a substantial question as to Boucher's right to dismissal 
of the indictment. But any doubt as to the resolution of 
that question necessarily should be resolved in Boucher's 
favor once the circumstances of the delay, and its result, 
are examined. 

Boucher himself was first questioned by the SEC 
about the transactions in issue in the Spring of 
The government therefore is in no position to claim that 
the passage of time between the alleged offense and the 


indictment was caused in any part by lack of knowledge on 


its part of -he events in questicn. Indeed, further 


questioning of Boucher himself took place in 1971 and 


hese 


1972, a formal order of investigation into precisely t 


events issued from the SEC in July 1973, and it would ap- 


pear that evidence concerning these events was presented 


to a federal grand jury in Denver as eariy as January 1974. 


On this record, we can conceive of no legitimate reason 


which would explain the prosecution's failure to bring in- 


dictment until January 19, 1975, two days before the ex- 


piration of limitations. 
Moreover, and of principal significance, the 


long delay between discovery of the transactions and the 


indictment itself has caused material damage to Bouch ="s 


ability to defend himself. The indictment alleges that 


the purported fraud was precipitated ry one Edward Cowett, 


a Director of both FOF and Ios, who in 1969 "requested KRC 


to sell a portion of FOF's interest in the Canadian arctic 


oil and gas permits in order to permit FOF to revalue the 


entire FOF investment in the Canadian zretic oil and gas 


permits." (Ind., par. 16). The testimony of Cowett clear 


would have been central to a 


Yet Cowett died in 1974, some forr years after the SEC 


e transactions in question, and is 


= + 
tn 


fixst became aware o-+ 


no longer available as a witness, through no fault on 


Boucher's part. 


determination of Boucher's case. 


to indictment, and (b) a substantial and material 
resulting prejudice to Boucher's right to defend himself 
adequately. Given such circumstances -=- and we know of 
no case which combines them to such a degree -~ we believe 
that the indictment must be dismissed. 

The most recent leading case which we have dis- 
covered in this area is United States v. Marion, 404 U.S. 
307 (1971). There a somewhat divided Supreme Court 
rejected the argument that a three year delay between 
offense and indictment was sufficient to require its 
dismissal. It is interesting to note however that Mr. 
Justice Douglas, in his concurring opinicn, noted spe- 
cifically th:t a three year delay, even with regard to 
a complicated case, goes "to the edge of a permissible 
delay.” Id., 404 U.S. at 293. 

The indictment in the Marion case charged 
fraud in connection with the operation of a business 
known as Allied Enterprises, Inc. The motion to dis- 
miss for delay in indictment was based entirely upon a 
claim that "the delay was due to the negligence or 
indifference of the United States Attorney ***." The 
mojority opinion nected specifically that "no specifi 


p-ejudice was claimed or demorstrated" Id., 494 U.S. 


at 310. 


— 
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The majority opinion, over a strong disacrce- 
ment by Mr. Justices Douglas, Brennan and Marshall, held 
that the Sixth Amendment right to a speedy trial did not 
include delay prior to an indictment. It noted however 
that this consideration did not finally determine the 
question of dismissal and based its opinion, not on the 
absolute absence of a right to dismissal based upon delay 
in indictment, but upon the failure of the defendants to 
demonstrate either “actual prejudice to the conduct of 
the defense” or “that the Government intentionally delayed 
to gain some tactical advantage over appellees or to harass 
them." Id., 404 U.S. at 325. Indeed the majority opinion 
took note of the government's concession that the Due 
Process Clause of the Fifth Amendment would require dismis-~ 
sal of an indictment by reason of pre-indictment delay if 
substantial prejudice were shown or if it were established 
that the delay was an intentional device to gain tactical 
abrenten. Id., 404 U.S. at 324. 

The concurring opinion in the Marion case, per 
Mr. Justice Douglas, disagreed with the majority's 
determination that the Sixth Amendment rignt to 2 speedy 
trial did not include pre-indictment delay. It based 
its concurrence upon the absence of a demonstration of 
prejudice, and upon its unwillingness to penalize the 


prosecution for pre-indictment delay with regard to 


complicated investigations involving “organized crime 
as well as others who use a far flung complicated network 
s 
_e— 


to perform their illegal activities." Id., 404 U.S. at 
335. Mr. Justice Douglas stated, Ibid: 
"If this were a simpler crime, 

I think the British precede t which 

I have cited would warrant .ismissal 

of the indictment because of the speedy 

trial guarantee of the Sixth Amendment.” 

Even so, as we have noted, Mr. Justice Douglas 
also stated his opinion that a three year delay even in 
a complicated case “goes to the edge of = permissible 
delay.” 
we believe that dismissal of Boucher's in- 
dictment' is required even under the majority view in 
the Marion case. Substantial prejudice has resulted 
from the delay with the death of Cowett in 1974. More- 
over, while we cannot allege that the pre-indictment 
delay was intentional, it seems clear at least that 
culpability exists in circumstances wnere the United 
States has knowledge of questioned. transactions in 
1970 and does not return an indictment until 1975, barely 
before the expiration of a period of limitations which 
itself is satisfied only by the allegation of a single 
overt act. The totality of the circumstances in this 
case seem clearly to satisfy both criteria set forth 
in the majority's opinion in the Marion case, constitute 


a substantial violation of Boucher's Pifth Amendment 


right to due process, and more than justify the dismis- 


POINT II 


THE INDICTMENT SHOULD BE DISMISSED 
BY REASON OF THE GOVERNMENT'S UN- 
CONSTITUTIONAL FORUM-SHOPPIN 


The transactions underlying this indictment 
occurred in 1949 and 1970. The last overt alleged was 
on January 21, 1970. The indictment was filed in New 
York on January 19, 1975, just two days prior to the ex- 
pirat of the statute of limitations. 

The transactions in question almost totally 
involved conduct either in Denver, Colorado cr in Geneva, 
Switzerland. Venue in this District is based entirely 
upon the alleged sending to this District of two letters 
and other matter in December 1969 and January 1970. 

The United States appears to have presented 
its evidence underlying this iuidictment to a federal grand 
jury impaneled in Denver, Colorado, which seemingly toox 
no action. The United States then decided to choose 
this District for the representation of that evidence, 
ebviously in the hope that a grand jury in this District 
would return an indictment which a grand jury in Deaver 
had not. .*7*. Boucher contends that this action was so 
blatantly designed to subvert his constitutional right 


to indictment by his peers and was so improper as to re- 


quire dismissal of this indictment. 


A 


An accused in a federal criminal case possc ises 
two vital and fundamental protections which the authors 
of the Constitution deemed essential to protect against 
abusive exercise of the prosecutive power. The first of 
these is that no person can be accused of a felony ex- 
cept by indictment by a grand jury. The second, and by 
no means less important, is that a defendant may be in- 
@icted and tried only in a district where the offense 
was committed. Those rights are secured by Article III, 
Section 2, Clause 3 of the Constitution and by the Fift! 
and Sixth Amendments thereto. The thrust of these con- 
stitutional protections is to assure that no individual 
would be called to answer criminal charges except upon the 
independent judgment of his peers. : 

‘The right to indictment by a grand jury is 
a most basic right. Grounded upon the well-founded sus- 
picion that the authors of the Constitution harbored with 
respect to the government and its prosecutors, this right 
was designed to protect a citizen from harassment and 
subjection to unfounded and improper accusations. As 
many courts have held, the gran! jury was designed to 
operate as a bulwark between the prosecution and the 
citizen by interposing the independent judgment of grand 


hasty, malicious and oppressive prosecution. Wood v. 


Georgia, 370 U.S. 375, 390 (1963). See also, United 
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States v. Payton, 363 F.2d 996 (2d Cir.), cert.denied, 
385 U.S. 993 (1966); United States v. Umans, 363 F.2d 
725 (2d Cir. 1966); United States v. Arcuri, 405 F.2d 
691 (2d Cir. 1968), cert. denied, 395 U.S. 913 (1969); 
United States v. Filippatos, 307 F. Supp. 564 (S.D.N.Y¥. 
1969). 

Notwithstanding the clear pronouncements of 
the courts as te the historic function of the grand jury, 
prosecutors have, from time to time, endeavored to sub- 
vert this very basic constitutional protection in various 
ways and has been properly rebuked for its attempt. For 
example, in Estepa v. United States, 471 F.2d 1132 (2d 
Cir. 1972) where the prosecuticn presented hearsay evi- 
dence to the grand jury under circumstances where the 
grand jury might well have been misled as to the nature 


and quality of the evidence ,.esented, our Court of 


e 


Appeals dismissed the indictment. That Court stated, 
471 P.2d at 1136-1137: 


"When the framers of the Bill 
of Rights directed in the Fifth 
Amendment that ‘No person shall he 
held to answer for a capital, or 
otherwise infamous crime, unless on 
a presentment or indictment of a 
Grand Jury,' they were not engaging 
in a mere verbal exercise. The im 
portance cf avoiding undue reliance 
upon hearsay before a grand jury is 
heightened by this circuit's view 
that an indictment constitutes a 
finding of probable cause and 
avoids the need for a preliminary 
hearing under F.R.Cr.P. 5(c). 


o * * 


The many opinions in which we have 
affirmed convictions despite the Gov- 
ernment's needless reliance on hearsay 
before the grand jury show how loathe 
we have been to open up a new road for 
attacking convictions on grounds un- 
related to the merits. We have been 
willing to allow ample, many doubtless 
think too ample, latitude in the need- 
less use of hearsay, subject to only 
two provisos -- that the prosecutor 
does not deceive grand jurors as to 
‘the shoddy merchandise they are get~ 
ting so they can seek something better 
if they wish,' United States v. Pay- 
ton, supra, 363 F.2d at 1000 (dissenting 
opinion), or that the case does not in- 
volve ‘a high probability that with eye- 
witness rather than hearsay testimony 
the grand jury would not have indicted.' 
United States v. Leibowitz, supra, 420 
F. 2a at 42; United States v. Arcuri, 
282 FP. Supp. 347, 350 (E.D.N.¥.), aff'd, 
405 P.2d 691 (2 Cir. 1968). We had 
hoped that, with the clear warnings we 
have given to prosecutors, going back 
to United States v. Umans, 368 F.2d 
725, 730 (2 Cir. 1966), cert. granted, 
386 U.S. 940, 87 S.Ct. 975, 17 L.Ed.2d 
872 cert. dismissed as improvidently 
granted, 389 U.S. 80, 88 S.Ct. 253, 19 
L.Ed.2d 7"5 (1967), and the assurances 
given by United States Attorneys, see 
United States v. Arwuri, supra, 405 
P.2d at 693 & n. 4, a reversal for 
improper use of hearsay before the 
grand jury would not be required. 

Here the Assistant United States At- 
torney, whether wittinely or unwit- 
tingly -- we prefer to *hink the 
lattef, clearly violated the first 

of these provisos. We cannot, with 
proper respect for the discharge of 
our duties, content ourselves with yet 
another admonition; a reversal with 
instructions to dismiss the indict- 
ment may help to translate the assur- 
ances of the United States Attorneys 
into consistent performance by their 
assistants." 


10 
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The facts of Boucher's case constitute an even 
more egregious subversion of the grand jury's protection, 
€ which would be rendered meaningless if our government is 
permitted the untrammeled right to represent a case for 
indictment as often and whereverit chooses. 
It seems clear that a point must be reached 
a where either the number of representments within the same 
district or, as is the case here, the added element of 
representment in a district remote from and having vir- 
tually no connection with the offenses alleged, erodes 
e the protection the Constitution was designed to afford. 
Surely the grand jury cannot and will not properly ful 
fill its functions if the prosecution may roam at will 
around the country searching for a panel that will be 
cay conducive to its will, even if such a jury can be lo- 
cated only in a remote district having the barest factual 
contact with the offenses charyed. 
This is especialiy true where, as here, the 
£ prosecution's conduct not only subverts the defendant's 
right to be indicted by a grand jury but also infringes 
on the spirit, if not the letter, of the Sixth Amendment 
requirement that both indictment and trial be in the 
ce district of the offense. An accused's right to be in- 
dicted and tried in the place where an offense is com- 


mitted resulted from the Colonial experience with the 
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British practic to try Americans in 
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stituted one of the principal colonial grievances that 
precipitated our ultimate rupture with the Enylish. (See 


‘ 


Appendix, annexed). Small wonder that the authors of 


Goverfinent would attempt to revive that practice. 


in federal criminal cases is inextricably connected with 
the constitutional right of a defendant to be both in- 
dicted and tried by his peers in the district where he 
has allegedly committed the offense and to be protected 
from trial in a remote and inconvenient district. That 
such is the case is demonstrated by the discussions that 
took place when Rule 21, Fed. R. Crim.P., was proposed 
and enacted. 

When Rule 21 was enacted there was great con- 


cern over the “rather shabby practice”, especially in 


conspiracy cases, of the prosecution to forum shop for 


a favorable district which had sufficient factual con- 


~ 


tact to satisfy minimal Consti -tional requirements of 


venue, but which, in effect, subverted the defendant's 


more basic Constitutional right to be tried by his peers. 
(See United States v. National City Lines, 7 F.R.D. 393, 


395-396 (S.D. Cal. 1947) and Boucher's Memorandum on 


Venue, pp. 8-11). 


1° 
se 


prosecution could by forum-shoppin 


a 


of the Fifth and Sixth Amendments while at the same tine 
doing violence to their spirit. Indeed, Rule 21 was so 
conscious of the Constitutional significance of venue 

that as enac:ed it provided for change of venue only 


at the defendant 


s cwn request and not at ti.e request 
of either the Court, the prosecution or a co-defendant. 
It follows that where, as here, the government 
ra has subverted the right of the defendant to be indicted 


and tried by a jury of his peers in the district of of- 


rt case to a grand jury in the District of Colorado -- the 
@istrict in which the spirit, if not the letter, of the 
Sixth Amendment requires indictment -- the prosecution 
should not be permitted at the last hour to represent 

ae that evidence tc another grand jury which was not in any 
real sense that jury of peers contemplated by the Consti- 


tution. 


& connection within the Southern District of New 


ficient to satisfy minimal constitutional requirements. 


In Ester supra, there was no doubt that a grand jury 
could properly rely on arsay and that no constitutional 
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prohibition barred its use. Nevertheless, in the exer=- 


cise of its supervisory powers, the Second Circuit held 


that the manner in which the prosecution presented the 


hearsay to the grand jury was such to warrant dismissal. 


Similarly, in this case, the very real subversion of th 

defendant's Fifth and Sixth Amendment protections re- 

quires dismissal. Indeed as in Estepa dismissal is the 
ee 

' 


s con- 


only effective way to discourage the prosecution 


duct, which is flatly inconsistent with and even contemp- 


tuous of the spirj3= and meaning cf our Constitution. 
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| POINT III 


AT THE VERY LEAST, A HEARING SHOULD 
& BE ORDERED, WITH ADEQUATE DISCOVERY, 

TO ASSIST THE COURT IN TIE 
MINATION OF THIS MOTION TO DISMISS 


} a ee 
At the very least, an evidentiary hearing, with 
|e adequate discovery, would seem approoriate for the deter- 
| mination of this motion in two respects: 
{a) To determine whether the evidence 
underlying this indictment had previously been 
| 
|@ presented to a federal grand jury in the Dis- 
trict of Colorado which took no action. 
(b) To determine whether Cowett's lost 
testimony was in fact exculpatory of Mr. 
* Boucher with the result that Cowett’s death 
in 1974 materially prejudiced Boucher's right 
to defend himself. 
We believe that adequate discovery in the circun- 
e stances would require the production of any and all grand 
jury testimony, and statements of Cowett; any other grand 
jury testimony given before the federal grand jury in the 
District of Colorado; and any ari all internal government 
memoranda dealing with the choice of this District as 


the District of indictment. 


relevant to establish the exculpatory nature of 


evidence. 


Pry 


The grand jury testimony in the sistrict of 
Colorado, including Cowett's, are relevant to establis! 
that evidence of the transactions underlying the in- 
Gictment in this District were presented to a federal 
grand jury in the District of Colorado which took no 
action. 

Internal government memoranda are relevant to 


establish the state-of-mind with which the government 


acted in ultimately choosing this District as the District 


of indictment. 
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The indictment against Boucher should be 


missed. 


Dated: New York, New York 
March 20, 1975 


-“Respeczfully submitted, 


CURTIS, MALLET-PREVOST, COLT 

& MOSLE 
Attorneys for Defendant Boucher 
100 Wall Street 
New York, New York 10005 
212-248-8111 


PETER FLEMING JR. 
JOHN E. SPRIZZO 


PETER B. BENNETT 
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APPENDIX 


t is clear from the history of the struggle 
between the colonies and the Crown that the colonists 
regarded the right to be indicted by a Grand Jury in the 
district of offense as part and parcel of the right to 
be tried there. When confronted by acts of the English 
Crown which would have permitted colonists to be charged 
and tried in England, the colonists’ response thereto made 
it clear that the colonists regarded beth rights as in- 
extricably connected. 

In 1769, after a “grand debate,” Parliame: 
passed a resolution, addressed to the King, requiring the 
governor of Massachusetts Bay to transmit all information 
of treasonous activ ties by any person to the King: 

". . . in orcéer that your 

Majesty may issue a special 

commission for enquiring of, 

hearing, and determining, the 

said offences within this realm, 

yursuant to the provisions of 

che statute of the 35th year 

of the reign of King Henry th 

eighth." (Emphasis Added) 16 

Hansard, Parliamentary Debates 

to the year 18(3, pp. 4176-480 

(1813). 


Upon receiving news of the action of Parliament, 


the Virginia Legislature passed resolutions later known 


as the “Virginia Resolves,“ which provided, in part: 


"Resolved, That it is the 
Opinion of this Committee, that all 
Trials for Treason, Misprison of 
Treason, or for any Felony or 
Crime whatsoever, committed and done 
in this his Majesty's said Colony 
and Dominion, by any Person or 
Persons residing therein, ought of 
Right to be had, and conducted in 
and before his Majest;°s Courts, 
held within the said Cclony, according 
to the fixed and known Course of 

roceeding; and. that the seizing 
any Person or Persons, residing in 
this Colony, suspected of any Crime 
whatsoever, committed therein, and 
sending such Person, or Persons, to 
Places beyond the Sea, to be tried, 
is highly derogatory of the Rights 
of British subjects; as thereby 

the inestimable Privilege being 
tried by a Jury from the \ nage, 
as well as the Liberty of summoning 
and producing Witnesses on such 
Trial, will be taken away from the 
Party accused." Journals of the 
House of Burgess, 1766-1769, 
Kennedy ed., 214 (1906). 


The Virginia Resclves were promptly passed by 
the assemblies of the other American Colonies. See, 
Cambridge History of the British Empire 666 (1929). 

Parliament then passed 12 Geo. III, c. 24 (1772), 
later known as one of th: “Intolerable Acts” which provided 
that persons charged with destroying any of the King's 
dock yards, ships, ammunition and stores "out of this realm ”* 
may be indicted and tried in any "shire or county within 
this realm." (See 43 Mich. L. Rev. at 63). Not unexpectedly, 


the colonies condemned this act in 1774 when the first 


Continental Congress declared: 
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Parliament are 
violations of the 
colonists. ... 


"That the foll 
infringements and 
he rights of the 


"Also the 12 Geo. 3, ch. 

entitled ‘An act for the bett 
preserving his Majesty's dock-yards, 
magazines, ships, ammunition, ind 
stores,’ which declares a new offense 
in America, and deprives the American 
subject of a constitutional trial by 

- jury of the vicinage, by authorizing 

‘ the trial of any person charged with 
the committing of any offense des- 
cribed in the said act, out of the 
realm, to be indicted and tried for 
the same in any shire or county within 
the reaim.” Documents of American 
History, 9th Commager ed., 83-84 (1973). 


It is clear therefore that the Sixth Ame dment 
was intended to secure che right to be indicted as well 
as to be tried by oge'’s peers. 


"When the provisians of the Bill 
of Rights were adopted and amendment 
thereto, there was conferred on each 
defendant a personal right to be in- 
dicted, tried and convicted in the 
state where the crime was alleged to 
have been committed. As an additional 
safeguaru, there was created as a 

a, right of a defendant the necessity 
for a trial court in a federal judicial 
district, whose boundaries micht be 
co-extensive with but could not exceed 
those of the state within which it 
was erected. Here and here alone 
had this court power to indict, tr‘ 
and sentence a defendant. The 
judicial structure was so tied into 
the personal right of a defendant 
by these interlocking provisions 
that one could not be waived without 
destroying the other.” United States 


v. Bishop, 76 F. Supp. 866, 868-869 
(D. Ore. 1948). 


OISTRICT Court 
ICT OF NEW YORK 


al 


of Michael FP, Armstrong, Esq., sworn to on the 20th day of 
March 1975, upon the affidavits of Peter Fleming, Jr., Esq., 
Sworn to on the 20th day of March 1975 and A. Rowland 
Boucher, sworn to on :he 17th and 19th days of March 1975, 
and incorporated by reference herein, upon the Indictment 
herein, and upon all of the Papers and proceedings heretofor 
had herein, the undersigned will move this Court at a 

Motion Part to be held before the Honorable Marvin E 


Prankel, United States District Judge, in the United States 
Courthouse, Foley Square, New York, New York at a time and 
place to be fixed by the Court: 

1. Por an order pursuant to Rules 12 and 48 of 


2ng tn 


Indictment as to defendant King and, alternatively; 
2. For an order pursuant to Rule 2l(b) of the 


Feceral Rules of Criminal Procedure transferring this 


= Pederal Rules of Criminal ?rocedure dismissing the 
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|| UNITED STATES oF AMERICA : 
| 78 Cr. 70 (MEF 
i Ve. : 
| KING NOTICE oF e 
| JOHN 4. KING and : MOTION TO D 
A ROWLAND BOUCHER, INDICTMENT OR 
} : TO DISTRICT oF 
| Defendants. COLORADO 
i Prankel after docket- 
i ing] 
SIR 


PLEASE TAKE NOTICE that upon the annexed affidavit 
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| 
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Dated: New York, New York 
March 20, 1975 


Very truly yours, 


ao , ai , 
ay 7 a 
HAs f F (/ € Zts8 tm 
“RK Member of the Firm 

Attorneys for John M. King 

26 Broadway 

New York, New York 10904 

212-422-8180 


TO: HON. PAUL J. CURRAN 
United States Attorney 
Southern District of 

New York 
United States Court House 


Foley Square 
New York, New York 


a 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA : 75 ce. 70 
vs. : AFFIDAVIT 


JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 


- 


STATE CF NEW YORK ) 
: $8.3 

COUNTY OF NEW YORI) 

MICHAEL F. ARMSTRONG, being duly sworn, deposes 
and says: 

1. I ama member of the law firm of Barrett 
Sm.. Schapiro & Simon, 26 Broadway, New York, New York, 
attorneys for defendant John M. King in the above-entitled 
matter. This affidavit is respectfully submitted in 
support of defendant King's motions to dismiss the indict- 
ment, pursuant to Rules 12 and 48 of the Federal Rules of 
Criminal Procedure and, in the alternative, for a transfer 
of this indictwent to the District of Colorado, or to a 
Federal District near “he District of Colorado, for trial, 
pursuant to Rule 2lb of the Federal Rules of Criminal 
Procedure. 

2. Our firm was retained by the defendant King 
on Friday, March 14, 1975. On that date we made an oral 
request of the U.S. Attorney for his consent to a short 


adjournment of the return date for motions. This request 


was refused. We then made an oral request of the Court 
for an adjournment of the return date for motions to 
March 31, 1975. The Court declined to grant the re- 
quested adjournment. Mr. King flew to New York from his 
home in Denver, Colorado on Monday, March 17th, and I 
spoke with him for the first time about the facts relating 
to the case. We had spoken on several occasions during 
previous weeks, but those discussions were limited to 
questions involving his legal representation. Mr. King 
was able to stay in New York only until Tuesday evening, 
March 18th. I have attempted to assemble factual informa- 
tion and analyze relevant legal authorities for the purpose 
of being able adequately to advise my client as to matters 
which he might wish to raise by way of motion. The time 
has not been sufficient. Consequently, Mr. King joins in 
the motions made by his co-defendant, A. Rowland Boucher, 
and relies chiefly on the affidavits and legal memoranda 
submitted by Mr. Boucher in support of his motions insofar 
as the facts and legal arguments presented in such affida- 
vits and memoranda apply to Mr. King. 

3. This affidavit is submitted by counsel 
since Mr. King has been obliged to return to "ver 
because of a family emergency and is unable to execute 
an affidavit which can be submitted in New York within 
the time allotted. Mr. King will execute and file any 
necessary supporting affidavit with respect to any 
the matters covered herein. 


4. The following facts are submitted in support 


of the motions for dismissal of the indictment and a change 


of venue made on behalf of Mr. 


advanced by Mr. Boucher. 


to Dismiss the In 


S. Mr. King and Mr. Boucher have been subjected 
to an exhaustive inquiry by the Securities and Exchange 
Commission and by the United States Attorney's office in 
Denver, Colorado with respect to various aspects of their 
business affairs prio 970. As outlined in the affi- 
Gavit of Peter E. Fleming, Jr., submitted in support of 
Mr. Boucher's motion, the facts underlying the instant 
indictment were made xnown to the SEC as early as the 
Spring of 1970,and a formal order of investigation cover- 
ing these events was issued by the SEC on July 24, 1973. 


6. It is apparent that the SEC was investigating 


the events leading to the instant indictment prior to the 


date of the order of investigation referred to above. 

Mr. King was called to give testimony before the SEC in 

1970 and again in 1971. On both occasions he was questioned 
ing to the events upon which the indict- 

ment against him is based. In the last few days Mr. King 

and I have contacted a number of individuais who were 

questioned by SEC attorneys in Denver and elsewhere in 

connection with the investigation of Mr. King's affairs. 

We have been informed that SEC interrogators, as early as 

1971 or 1972, questioned witnesses at length 

matters which are the subject of the instant 


7. It is also apparen 


was centered 


Boucher 


King and Mr. 


was 
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than January 1974 when Mr. 


appear before the Grand 


received a letter req 


Grand Jury Denver which stated 


in 
an 


and 
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matters whi subsequently were th 
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annexed hereto as Exhibit 


8. In the conversa 


*ion 
~20n 


have had during the past few days w 


were questioned about these events, we 


in some 


4 


instances witnesses were questioned by Assistant 
United States Attorneys in Denver, prior to 1974, with 
respect to the events leading to the instant indictment 
9. Om the basis of the facts set forth herein 
and in the affidavits filed in support of Mr. Boucher's 
motion, it seems clear that the SEC was aware of the fact 
underlying the instant indictment as early as 1970; that 
the matter was investigated sporadically for a number of 
years by the SEC in cooperation with the U.S. Attorney in 
Denver, Colorado; that the Denver authorities saw no reas 
to obtain an indictment; and that, at the eleventh hour 
a Grand Jury investigation was pressed in New York resul¢ 
ing in an indictment which escaped being barred by the 
statute of limitations by two days. The death in 1974 


vital potential witness 


and the delay in confronting Mr. King 
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against him has, therefore, severely prejudiced him in 
his ability to defend himself agaijst those charges. 


10. 


ry the affidavits filed in support of 


o 
fad 
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Mr. Boucher's motion, it is respectfully submitted th 


the indictment herein should be dismissed. 


MOTION FOR CHANGE OP VENUE 

ll. Mr. King has live Senver, Colorad 
since 1959. He ‘* married and has four children, aces 
10, 14, 16 

12. Sine 1970, Mr. King has not traveled 
extensively in connection with his business activities 
and has spent almost all of his time in Denver. His 
business reverses occurring in 1970 have resulted in a 
severe shortage of available funds and, on June l, 197 
Mr. King filed under Chapter XI of the Federal Bankruptcy 


Act. A number of civil lawsuits, all of which are cen- 


tered in Denver, require his constant 
In many of these lawsuits, Mr. King has been forced to 


proceed without an attorney because he lacks the funds 


to hire 


Sty. 


and 4 half. se has not, during that period of time, been 
able t») be away from home for even moderate periods of 
tir it would be an extreme hardship for him and hi 


family to be subjected to a trial in New York where he 
would be obliged to be away from his wife and children 
for many weeks, even months. 

14. Although a trial in New York would be as 
Oppressive for Mr. King as for Mr. Boucher, there are 
factors pertinent to Mr. King's situation which may make 
Denver, Colorado an equally inappropriate location for 
the trial. Mr. King is a very prominent person in Denver, 
and has received a great deal of publicity there in con- 
néstion with his various business and civic activities. 

In the time available for the reparation of this motion 
.t has been impossible to determine whether a trial in 
Denver would be surrounded by publicity which might 
prejudice Mr. King. If it apyears that such would be the 
case, the matter could be transferred to a federal court 
close to Denver but outside the area of possibly preju- 
Gicial publicity. the federal district courts in 
Cheyenne, Wyoming, Albuquerque, New Mexico or Oklahoma 
City, Oklahoma might be app-opriate. 

15. For the reasons set forth herein 
affidavit and legal memorandum filed by Mr. Boucher, it 
1S respectfully submitted that mr. King's mution for a 


change of venue should be granted. 
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32) U.S. Covuar uu, Drawre 2615 
Teicrrowe (303) 837-4184 
DENVER, COLORADO 80202 
April 22, 197% 
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Fr. John K3 
26 Sunset 
Enzlerooed, 


with counsel prior op i 
as scheduled for 8: me, I 1974, thi 


advance that vou 5 2 subi the srand 


et 


into possible viola’ ak MS Statutes of th 


including but mot Disited to | i m_17(2) of the Securities Act of 
1933, Secticn 10(b) of the es Exchance Act of 1934 and Pule 
10 b-5, and vne rail and wire fraud provisions pursuant to 15> Wittea 
Slates code, Section Lard 1343. The matters about which. you will 
be intesromated inciuce out will not be limited to the alleged trans- 
‘fer of-Imerial Amesican Resource proverties to Lark Oil Comnany in 
December, 1958, and“to John Mecan in 1969%he calculation end pub= 
lication of cash Sunrencer values for Inertial American Resources 
from 1966 to 1971}<the sale and ourchase of Insertel fmerican net 
operatin= profits interest (1. 0. P. 1.¢@land sales end/or transfers 
t-tween the Colorado Corporation, Kine Resoupses, Inmerial A.nerican 
he Sources and/or Investors Overseas Servicessithe attermced take- 
over of Investors Overseas Services in 1970; anv correspondence or 
communications including official corrorate filinss betreen yourself, 
Ving Resources, Imerial American Resources, on the one hand, and 
the Securities and Exchenze Commission on the other. 

Prior to or 
**-t you are a subject : investigation, thet 
1% 2 2 rickt to resain s anything vou say can end will 
be used asiinst yo: u law or other Droceedinz, that yeu 


have a right to : SY counsel ou v2 crend Jus? ron 


; 
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to confer wi and kK Urine vou! rance, and that if 


Biel, 


yOu carmot Sia me wi Lt to represent ‘rou 
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(Pencil marks by 


~ 
and every on: of those rirhts and if you do, whether vou wish to valve 
the rirhts and testifv before the rrand jury. You will also be advised 
that should you 1aive your rimhts and testify, vou will be subject 
to the penaltics of perjury uxter 18, United States Cote, Sections 
1621, 1623, and/or obstruction of justice under the statutes of the 
United States for willfully testifyin= falsely or willfully with- 


4nyeecti ting 
wvesceizov.on. 


At mfp pens et rec bt Bbecta 
holdinz information necessary to the grand jury 


Ye are confident that this letter will cive you sufficient notice 
to prepare for your May 15, 1974, apnearance. If you have any furthe> 
questions, feel free te contact us, or, if you have couns2l, please 
commnicate through hin. 


Very truly yours, 


JNES L. TREE. 
United States Attomey 


OLE 


—, 
DANIEL J. S=AFS 
Assistant United Stetes Attomey 


W. ALLEN SPUTSECY 


‘ SS 
ATERPY VIZIO! 


. : Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
vv —~ 


SOUTHERN DISTRICT 


, UNITID STATES UF AMERIC 3 75 Cr. 70 


vs. : AFFIDAVIT OF 


| JOHN M. KING and A. ROWLAND : ! 


| BOUCHER, : 
Defendants. | 
_ = _ = a -_ — a - _ - a - on i -_ — x | 


| STATE OF NEW YORK ) } 
| 2 88. - 
: COUNTY OF NEW YORK) | 

MARY CORRARINO, being duly sworn, deposes and 
says that deponent is not a perty to the action, is over 
18 years of age and resides at New York, New York. That | 
on the 20th day of March, 1975, deponent served the within 
Notice of Motion for an order dismissing the indictment 
or, alternatively, transferring the “ndictment to the 
District cf Colorado, the within Affidavit and other sup- 
porting papers upon Assistant U.S. Attorney John R. Wing, 
by personally delivering copies to a receptionist at the 

+ al bh ; 

Office of the United States Attorney on the third floor 
of the United States Courthouse, Foley Square, New York, 


New York. | 
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UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF MEW YORK 


“ere. e eee eee ne ne 


UNITED STATES OF AMERICA : 
oye : AFFIDAVIT IN 
OPPOSITION 
JOHE M. KIMG and . 
A. ROWLAND BONCHER, 75 Ce. 70 (EF) 
Defendants. ‘ 
“ee eerenreeeceeeee -| 
STATS OF NEW TORR ) 
COUNTY OF MEW YORE ¢ 88.2: 


SOUTHERN DISTRICT OF NEW YORK) 


JOBS RB. WISG, being duly sworn deposes and 


1. I am ap Assistant United States Atturney 
in the office of Paul J. Curran, United States Attorney for 
the Southern District of New York and I am familiar with 
the Zacts and procetdings in the above-captioned matter. 

2. This affidewir is submitted in opposition to 
the defendants’ motions for dismissal of the indictment and 
a chenge of venue, | 

3. On January 20, 1975, Indictment 75 Cr. 70 . 
was filed against the defendants King and Boucher charging 
thea in four counts with securities fraud, mil fraud, wire 
fraud and conspirscy in violation o& Title 15, United States 
Code, Section 78j(b) and Title 18, United States Code, 
Section 1541, 1343 and 371. Ths indictment charzes the 
defendants with defrauding the peneiree | | ay desiadein iat 


auditors of a sautual fund, The Fund of Funds (7OF), among 


JzW dl 


others, by falsely representing thet various oil, gas 

and other natural resource interests in the Canadian 

arctic and elsewhere parchased on FOF's behalf frou 
defendants’ King Resources Company (KRC) hed far grester 
wiihus than was actually the fact and by falsely representing 
thet a partial sale of arctic ofl and gas interests wes 


“sufficiently arus-length and bona fide to justify FOF's 


$100 million revaluation of its remaining arctic interests, 
thus promoting 2nd justifying substantial additimal 
purcheses by FOF from KRC ofoil, ges and natural resource 
interests. On February 3, 1975 both defendents entered a 
plea of not guilty to this indictment. 

4. On Merch 19, 1975 defendants King and Boucher 
filed moticw to dismiss the indictsent on two separate 
grounds or in the alternative for a change of venue. 
Defendants’ metion to dismiss the indictment is initially 


based on a claim "thst the United States abused its authority - 


in presenting the ewidence in this case, first to a grand 
jury in the Dintriet of Colorado and, in failing to 
obtain an indictment there, thereafter presenting the 
evidence in this case to a srand jury im this District." 
5. Defendants’ claim is factually umsound and 
legally insupportable. (See accompanying memorandum of 
law) I hawe been adwised by representatives of the United 


States Attorney's Office in the District of Colerado that 


ale 


ee a ee ee 
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their office did not seek, or present or fail to obtain 
any indictment containing any of the charges in this 

case to any grand jury in Colorado. In fact, the S5C 
Criminal Reference Report on this matter was not even 
completed and forwarded to the United States Attorney for 
the Southern District of New York until September, 1974. 
Substantially before that date, on informetion and belief 
King and Boucher were subpoenaed to appear before a Denver 
grand jury which vas investigating completaly <! {ferent 
fraud uatters. These watters,vhich were specified in 


ee 


the April 22, 1974 letter from the Denver IInited Stites 


> 


Attorney to Jobm King (attached ag Exhibit A to King’s 


motion), did not concern the Arctic sales which ere the 
Ce eee ee 
subject of the instant indictment. The attached affidavit 


— _———— 


of Assistant United States Attorney Spurgeon, who wae in 
charge of the Colorado investigation is conclusive on this 
point. 

6. Defendants further move ts dismiss the 
indictment om the ground that government delay in bringing 
the indictment materially prejudiced their rights to 
defend against it by depriving them of the testimony of 
Edward Cowett,who died in 1974. 

7. Defendants uke absolutely io showing of how 
Cowett's testimony would have benefited thei: defense and 
thus clearly fail to establish a scintilla of prejudice 


resulting from his unavailability. Boucher, who submitted 


ge 


an extensive affidavit on the delay point, remains totally 


mute as to how or why Cowett’s absence affects him, and 
King failed to submit an affidavit. On information and 
belief, Cowett's absence is actually a benefit to the 
defendants because there is every reason to believe that his 
testimony would only have assisted the Goverment in proving 
the charges in this indictment. 

8. Defendants further allege that the indictment 
was not returned until one dsy before the expiration of the 
statute of Limitations as a result of "culpable delay" om 
the Government's part. (The statute of limitations expiration 
date is sowe what debatable in view of the fact that at least 
one of the specific false representations charged in the 
indictment wes not even meade until May 1970)) Defendants 
acknowledge that they cammot claim the pre-indictment 
delay was intentional but argue that it was "culpable delay” 
by suggesting that the SEC ani’ the United States Attorney's 
Office in Colorado have know of the fraud charged in this 


case since 1970. To the best of ay knowledge, information 


and belief that_ta_simply not the fact. The Securities 

wnt Exchange Commission issued a Formal Order of Investigation 
concerning this matter on July 24, 1973. (See Exhibit A to 
Boucher's Motion to Dismiss.) I have been advised by the 


SEC staff attorney in charge of the investigation that the 


als 


preliminary SEC investigation which led to the SEC 
Formel Order was initiated in late Jue or early July 
1973. Pursuant to the Formal Order the SEC staff 
conducted an extensive investigation interviewing more 
than 80 people and cullecting and reviewing thousends of 
documents. On Septesber 27, 1974, the Securities aad 
Exchange Couwnission referred the case tc the United 
trict of New 
York for possible criminal prosecution. In November }974,° 
@ special gesod jury was impenelled {in the Southern District 
o£ New York to hear evidence in conection with.thet uatrer 
and om January 20, 1975, thet gud jury filed this 
indictment charging King and Boucher with criminal fraud, 
I hove teen assigned to thie uatter sinuses the case was 
referred to this office. Rcoaghly four months have elzpsed 
between the time ths SEC referred the uatter to tite. 
office and the filing of this indictment. That tius was 


devoted to investigating aud analyzing the relevant facts - 


and presenting ewidence to the grand jury. I categorically 


dany that there hes been any intentional delay in seeking 
this indictsent in order to gain some tactical adventece 
over the defendants or to barass then. 

9. Defendants argue that the government cannot 
claim that "the passage of time between the alleged offense 
and the indictment was caused in any part by Lack of 
knowledge on its part of the events in question,” became 
Boucher was questioned in a phone call in the Spring of 1:70 
by am SEC representative about the arctic sale to Consolidated 
O12 and Gas. However, Soucher's description of thet phone 
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call does not include avy reference to advising the SEC 
of the events constituting the fraud charged in the 
instant indictment end on information and belief, atthe 
end of that phone call the SEC still lacked any knowledge 
of the fraud charged in the instant case. = 
10. With respect to tthat one phone call I have 
received the following information from Stanley Speorkin, 
Director of the Division of Enforcement of the Securities 
and Exchange Commission. In or about June 2, 1970, 
representatives of Consolidated Oil and Gas and others met 
with Sporkin and other SEC officials to discuss a proposed 
letter from the Chairman of Consolidated 012 and Gas to its 
stockholders concerning several matters including the 
company's purchase of Canadian Arctic permits from King 
Resources Company. In connection with certain statements 
in the proposed letter relating to the Arctic deal weed 
Sporkin did place a call to Boucher and there was som 
discussion of that transaction. Sporkin has advised me 
that Boucher did not inform him during that call of 
fraudulent conduct by King or Boucher in comection with 
that transaction and there was no SEC investigation of such 
fraudulent conduct either before or after that phone call 
until three years later when an investigation was initiated 
in July 1973, Sporkin did say that the SEC became aware of 
the $100 million revaluation of FOP"s arctic properties 
after it was publicized in the media'in January 1970, and 
t.ereafter made periodic inquiries of ICS attorneys concern 


ing the details of the transaction. 


«$= 
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11. I have also been advised by former 
Assistant United States Attorney Gary P. Naftalis thet in 
July 1970, while questioning Edward Cowett in comection 
with certain gold transactions by ICS mutusl funds he also 
inquired about the arctic revaluation. Asccerding to vr. 
Naftalis this brief inquiry on the aretic uncor ' coe 
evidence of Scand and the matter was not pursved in any way. 

2. Defendants’ suggestion that the SEC office in 
Denver was inwestigating this astter in 1970-1972 is also 
contrary to fact. On August 26, 1970, the Securities and 
Exchange Cownission did issue a Forml Crder af Investigation 
involving Jom M. Ring, et al., Concerning matters other then 
the Arctic sale, a copy of whi » is attached hereto as 
exhibit 3. I have been advised by Joseph Krys an SEC 
attorney in Denver that it was in conection with that 
investigation that the SEC questioned Boucher end King in 
Denver in 1970, 197l,ama 1972. It is Spparent from the 
Cranserinvts of thet testimony that King snd Boucher were well 
aware of the subject cf thet investigation because they were 
shown 2 copy of the Formal Order of Investigation. 

13. Defendants have also filed motions requesting 
@ change of venue pursuant to 2ule 21(b) although they dis- 
agree as to where the case should be transferred. Boucher 
requests # transfer to Denver on the ground that the 
Government was improperly forus shopping when it sought an 
indictzent ‘n New York after being denied by a Denver grand 
jury. There is absolutely no factual besis for this clsim 


and it should be summerily rejected. (See paragraph 5, supra) 


ts 


| 
! 


| 
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Boucher also claims thet it would constitute an “enormous” 


personal and financial hardship for his to stand trial in 
New York as opposed to Denver. King seeks to avoid trial 
in New York on the same ground of personal hardship bot 
argues that Denver would be “an equally inappropriate 
location for the trial." Accordingly, he seeks a transfer 
to Cheyeme, Wyoming, Albuquerque, New Mexico or Oklahone 
City, Cklahous, 

14. Meany of Boucher's allegations of personal 
hardship are based on the assumpriom thet « New York Lewyer 
will represent him at this trial. In thet commection he 
complains that adequate preperation of his defense will 
require periodic but substantial time in New York price to 
trial and that New York counsel are more expensive then 
Denver comsel, Without challenging the relative cost of 
counsel, it would appear that this problem is obviated by 
the fact that a Denver attorney hes appeared as Boucher's 
trial counsel. In any event Boucher alleges thet 
these expenses are Cowered by an indemification agree- 
ment with King Resouress Co. Boucher also alleges personal 
@oc business reasons thet require his constant presence in 
Denver. Such claims are somewhat inconsistent with his 
application for an extension of bail Limits to inclnde the 
states of Illinois, Missouri, California, Wyoming, Moutans, 
Texas and Oklahoma and his motion papers indicating additional 


travels to West Virginia and Mississippi. 


aie 


15. King's allegations of personal and business 


| 


reasons for remaining near the Denver area parallel Boucher's 
with the added claim that his wife has been ser‘ously ill for | 
the last year and a half. Such claims are equally incon- | 
sistent with defendant's application for an extension of bail 
limits which cover the entire Continental United States plus 
Mexico, Cenada, Alaska and Hawaii. I have been advised by 

one of King’s attorneys, Gene M. HofSean, that these exten- 

sive bail limits are necessary because King's business activi- 
ties require him to cmmsult with .andowners, businessmen, 
geologiscs and bankers "all over the world.” Specifically, 
Mr. Hoffman advised that as of Februs-y 10, 1975 King’s 


position as President of a Canadian cattle Company required 


him to travel to cattle auctions in Cansds and throughout the 
United States. In addition, as of February 10, King was 
planning to spend four to six weeks in Mexico invetigating 
another business opportunity and was also required to make 
frequent trips to supervise certain properties owned by his 
children's Trusts in Hawaii, Canada and throughout the United 7 
States. None of these activities would appear to satisfy | 
the alleged need to remain near Denver on which this transfer 
motion is based, During 1969 and the first half of 1970, when 
many of the activities charge. ‘n the indictment took place, 
on information and belief, King was away from Denver almost 


50% of the time and Boucher was away more than 10% of the 


time. 
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16. ia further support of their transfer motion 
defendants claim that "all or virtually all” of the conduct 
alleged in the indictment took place in Denver or Geneva and 
that all or virtually all of the witmesses reside in or near 
Denver end perhape in Eurcse. That is not the facet. The 
Proof will show that the activities and transactions referred 
to in the indictment took place in numerous locations which 
include both New York and Denver, as well as Geneva, Chicago, | 
Hawaii, Houston, Tulsa and Calgary. More impertant, the 
consequences of this frand affected over 150,900 shareholders 
of the Fund of Funds ("FOF") who are scattered throughout 
the world incinding at least 2,000 in the United States. 

At trial the Government intends to call witnesses frou all 
of the above named Locations excepr Hawaii as well as 


from other locations outside the Un. “ed States. New York, 
is ef course, far more convenient then Denver for New York, 
Chicago and foreign witresses, Calgary, Houston and 
Tulsa are sufficiently distant from both New York and 
Denver to make the differences of little consequence. 

be oe Cnmeniey ti defendants’ claime, there sre sub- 
stantial conmections between the events alleged in the indict- 
ment and the Southern District of New Yerk. The proof will | 
show various commmications to, from, in or through New York | 


between King or Boucher or their agents and FOF representatives | 


- 


} 
{ 
| 
} 
' 
{ 


relating to the arctic as well as to other natural -esource 


@ 
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transactions referred to in the indictment. In fact, the 
proof will show that King, with Boucher at his side, person- 
@lly and fraudulently promoted FOF’s falsely inflated aretic 
valuation in a meeting with FOF directors ami other FOF repre- 
sentatives in New York City. The proof will also show thar 
one of the primary features of this fraud involved deceiving 
FPOF'’s accountants, Arthur Anderson & Co. as to the validity 
and bona fides of the arctic sales in connection with Arthur 
Anderson's audit of FOP for 1969. The New Yurk office of 
Arthur Anderson was ome of three Arthur Anderson offices (the 
other two being Geneva ani Denver) actively involved in that 
particular audit and in the particula: footnote relating to 
the arctic transactions. Arthur Anderson's New York office 
normally did the bulk of FOF’s audit work due to the fact 
that the vast majority of FOF's assets were held in New York. 
18. Om information and belief virtuslly every 
transaction referred to in the indictment, in which x2C sold 
oil, gas or other ustural resource interests to FOF and its 
subsidiaries, was recorded in New York when KRC sent a copy 
of the invoice for each sale to FOF*s New York agent and 
broker Arthur Lipper Company. Lipper was responsible for 
computing FOF*s oclly net asset valus based on the value of 
all of its assets including narural resources, Moreover, 
the paywent to KRC by [du in commection with all natural 
resource sales referred to in the indictment ir=luding the 


arctic sales was made directly from FOF*s New York bank. 


| 
| 
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More significantly the $10 million performance fee referred 
to in the indictment, which FOF paid out as a result of the 
falsely inflated revaluation of the arctic, was paid out of 
this same New York bank account. With respect to the arctic 
transacticom referred to in the indictment, arctic sales 
agreements between KRC and FOF‘s subsidiaries (whereby KRC 
purchased from FOF an equivalent ingerest in the arctic 
permits to replace the interest sold by KRC to third 
parties) were all worked out with FOF’s New York attorneys 
and signed in New York by a New York lawyer who was the 
signatory for FOF’s subsidiaries. In fact, when ERC made 
payment to FOF pursuant to these contracts the money was 
wired to this same New York bank. It was in New York that 
For’s Directors met and voted their approval of the arct/:: 
sal.e transactions and the resulting revaluation. The 
proof will show that the true facts of the arctic sales 
were deliberately concealed from the directors and thar 
their approval was voted without any knowledge of the 
secret gpjerantees referred to in the indictment. Simil- 
arly, it was in New York that the Consolidated Oil and Gas 
Board of Directors met and ratified their arctic pemchase 
from KRC. 

19. In further support of their transfer motion 
defendants allege that they have never Lived or worked iz 
the Southern Disttict of New York and that neither King 
Resources Co. (KRC) or FOF ever resided in this districr. 


On information and belief these defendants, as the top two 


a tow 


executive cfficers «= KRC, operated a world-wide business 
with offices in Boston, Maine, Texas, California, New Orleans, 
London, Tel Aviv, The Hague, Johamesburg, and Ankara. It 
is not suprising, therefore, that King, Boucher and ERC all 


had substantial contact with New York di ring the pericd in 


question. In addition to the contacts referred to above, 


KRC expense records reflect that during 1969 and the first 
six months of 1970, King was in New York City a total of 
fourteen days and Boucher was here for seventeen days. Kiog 
even purchased a cooperative apartment in midtwwn Manhattan 
from Maurice Stans during this period in addition to main- 
taining a company suite at the Carlyle Hotel. According to 
claims filed in commnection with KRC’s bankruptcy KRC utilized 
New York lawyers, a New York public relations firm, New York 
telex services and borrowed money from several New York 
financial institutions. With respect to FOF, three of the 
nine directors who approved the arctic sales and oe 
at a meeting at One Chase Manhattan Plaza are presently 
living or working in New York City. As indicated above, at 
the time of the alleged fraud FOF maintained substantial 
bank accounts here and relied heavily on the services of New 
York Lawyers, New York investment advisors and 4 NewYork 
broker. Most of the Fumds’ assets in the form of securities 


were held at the Bank of New York on Wall Street. 


20, Finally, it should be noted that in “sy 1974, 


POF filed a civil suit in New Yor: charging King and Boucher 
with violations of the federal securities laws in defranding 
POF and its shareholders of $120,000,000 in comection with 
sales by EXC to POF of oil, gas and other natural resource 
interests. Although theesuit dees not charge the same fraud 
alleged in the instant case, the natursl resource transactions 
between K2C and FOF include those referred to in this indict- 
ment. I have been advised by the plainriff’s attorney that 
neither King nor Soucher have sought a change of veove in 
that lawsuit. 

i WHEREFCRE, it is respectfully requested that de- 

fendants* motions Ve denied in all respects. 


JOS R. WOG 
Assistant United States Attorney 


Sworn to bufore me this 
day of April, 19575 


Notary Puslic 


W. ALLEN SPURGEON, J. TERRY WIGGINS, DANIEL J. SEARS and JGHN M. 


being duly sworn, depose and stete as follows: 


I, W. Allen Spurgeon, am 
for the District of Colorado. 


Treece, United States Attorney for the District of 


principal responsibility 


tates Attorney's office District of Colorado regarding John M. King 


Rowland Boucher. Mr. J. Terry Wiggins, Mr. Daniel J. Saars and 
yashi, all presently employed as Assistant United States 
s in the District of Colorado, have assisted me in conducting these 
I am familiar with all investigations involving John M. 


Powland Boucher which have been referred to this office during 


rary WIGGLES, 


TERRY 
RS AND JGiIN M. KC 
ASSISTANT UNITED STATI 


DISTRICT OF COLORADO 
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irst Assistant United States 
I have been employed in the 
1970. I am familiar with and have 


xt 1, 7 
3 by the United 
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pugeon and Daniel J. Sears have . ad a copy of 


the indictment fram the Uni 


a 


ed States District Court for the Southern 


District of New York captioned United States of America v. Jom M. King 


‘ and Boucher, defendints, Indictmene 75-Cr. No mumber appears 
on the copy of the indictment follewing Cr., but W. Allen Spurgeon and 


Daniel J. Sears have been informed by telephone by Ir. Wing that this copy 


CAL 


is identical to the original indictment filed in the United States District 
Court for the Southern District of New York. W. Allen Spurgeon and Daniel 
J. Sears have discussed the matters contained in the indictment with Mr. 


Wing to a limited extent by telephone. 


/, 


4. Qn April 27, 1973, the Department of Justice referred two 
cases for prosccutive consideration to the United States Attorney for the 
District of Colorado. The two cases involved Jolm M King and A. Rowland 
Soucher and the Imperial American Resource Fimd, Inc., the Imperial American 
Management Cozpany, Colorado Corporation, Denver Corporation, and King 
Resources Company. The focus of the ensuing grand jury investigations was 
the attempted takeover of Investor Overseas Services and the sale of limited 
partmership interests in Imperial American Resource Fund. At no time did 
the grand jury investigations focus on Find of Fumds and the evaluation and 
sale of Arctic properties. At no time was an indictment presented to the 
grand jury in the United States District Court for the District of Colorado 


involving Fund of Funds or the Arctic propert‘es. 
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Pas CAN RESOURCES FUND, Tic... 
ade Se SES CORPORATION 

OE C=ZS EXPLORATION, INC, 


2S CCMPANY , 
TTIES CORPORATION 
SGENT COPAY 

CHE COMPANY 
INVESTORS COMPANY 


“ne Coxaission's public official files 
? 


* 

A. The Denver Corporacion ("Denver"), a corporacion with its principal 
Diese of tusiness at Brooks Tower Suild Denver, Coiorado, has been 
registered with the Commission as a broke 2aler’ pursuant to Section 15(b) 
oz the Securities Exchange ct of 1934 hange Act") since September 8, 
1965. Oo nce - 

* 

3. Denver .s < nember of che National Association of Securities Dealers, + 
In@c fea natie.. Svcurities association, registerea pursuant .0 Section LSA of 
cae Exckanie A - 


AMERICAN DEVELCTI=ENT CORPORA 
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: ORDER DIRECTING EXAMINATION 
‘ AND PRIVATE INVESTIGATIO 

: AND DESICGNATLNG. OFFICERS 

4 TO TAXE TESTLAONY 

: ’ t . 


disclose that: 


Cozmzany ("King Resources") are 


the Securities Act of 
relating to a proposed 
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curces") 
> spany ("“Imperial- 
{ ) ita » in turn, is a wholly- E 
j Colorado Corzoration ("Colorado"), Inperial-American 
Sources filed a gistretion statecent on Fora S-l‘ucder the Securities’ Act 
\File No. 2-35163) on Cctober 25, 1969 covering a proposed public offering 
of $250,060,000 of oil and gas perticipation pleas, investcent.contracts 
ond pre-organization subscriptions in limited partnerships. -The resistration’ 
Statecent vas declared effective cu June 44, 1970. c 
G. %syal Resources Exploiation, Inc. ("Royal Resources Fx 7 
+s a wholly-cwuned subsidiary o ration ‘ 
is a wholly-c-med subsidiary o 
2 registration statement on Fo 
2-35£03) on Decenber 31, 1959 
$1656 oil add gas p 
Sscriptions 
ed ea ei. 
H. Denver is a wholly-owmed subsid ary c 


I. Xiag Resour. file with ctike Cocnission certain: . 
to Section 13(a) of the Securities 
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UNITED STATES DISTRI RI 
e SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


e Plaintiff, . 
, 73:CR. 7G 
~against- . 
MEMORANDUM 
JOHN M. KING, ° 
e A. ROWLAND BOUCHER, § 
: Defendants. : 
J 
a _ = — = -_ _ a _ _ on —_ a oS — a x 
e. FRANKEL, D.J. 
Defendants move to dismiss the 
indictment for pre-indictment delay, contending that 
e the Government has engaged in a species of “forum 
shopping” by indicting here after a Colorado grand 
jury refused to indict. Defendants argue further 
hw that the delay has resulted in prejudice because a 
potentially exculpatory witness, one Edward Cowett, 
died in August 1974, during the period of the allegedly 
* unjustifiable delay in indicting. 
The court has studied these contentions 
in detail, and has considered in camera grand jury 
ad testimony of Mr. Cowett given in Denver, Colorado, in 
April 1974, and in this District in June or July 
of 1970. 
« 


Upon all the materials thus examined, 
the court finds that the charge of intentional 
Gelay for hostile purposes or for so-called 
forum shopping rests upon unsubstantiated speculations. 
Taken together, all of the factors and contentions 
now before the court make it apparent that the 
alleged frauds of the people in and around this 
case were matters of enormous complexity, involving 
large casts of characters and activities spread 
widely across the world. There does not appear to ke 
substance in the notion that the delay of which 
defendants complain was perpetrated with any purpose 
to cause disadvantage or prejudice or other 
prosecutorial mistreatment of either defendant. 

The clzim of prejudice is also 
highly speculative and unimpressive at this time. 
It is true, of course, that Mr. Cowett did in fact die 
during the time before the indictment. However, 
that he could have been a helpful witness for 
defendants or either of them seems exceedingly improbable 
on the basis of the information now available to the 
court. Moreover, where the delay was not maliciously 


occasioned it seems almost as improbable as a matter 


of law that the loss of this witness, even if he might 


w yb. Ge 
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arguably have been helpful, coud serve to defeat 


ig the prosecution. At least in all but the 
rarest kind of case, of which this does not appear 
to be an exampie, the law would require both a showing 
Ly 
of prejudice and a demonstration "that the delay 
was an intentional device" before the prosecution 
could be barred. United States v.Marion, 404 U.S. 
ca 
307, 324 (1971). 
Even if the case might turn out to be one 
° where tne combination of prejudice and mtentional 
; delay could conceivably warrant defeat of the indictment, 
this is a kind of demonstration suitably to be attempted 
© after trial, not before. A concrete trial record, 
with the case on both sides fully developed, is obviously 
preferable to a course of pretrial hearings to determine 
6 how, in light of a case not yet presented, the impact 
of the alleged prejudice should be appraised. See id. 
at 321 n.13, 324. 
8 In sum, the motions to dismiss the indictment 
are denied. Sw ordered. 
Dated, New York, New York et Ss Sees 
June 2, 1975 U.S.D.2. 
© 
+ -3- 
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Denver Eetional Of ice 
Hareh 10, 1971 


MEMRANDUM OP INTERVIEW 


ZXSON INTERVIEWED: A. F. Prederickson 
, King Resources Offices 
? Security Life Building 
Deaver, Colorado 


PERSON CONDUCTING INTERVICW: Joha J, Kelly, Jr, Attorney 
7 


¢ 


DATE OF INTERVIZY: - (PMereh 10, 1971 nt the 
- / Denver Regional Office 
4 @pproximately 9:00 a.m. 


SUBJECT: ’ King Resources Company (D-1407) 
“Prior to Mr. ?rederickson’s <cppearance eat the Denver Regional 
Office (DRO), ie telephoned the undersigned and inquired as to whether 
or not he could come over to the Dad ani pick up a copy of the 
Coumission's brief filed in the King action. Mr. Frederickson appeared 
at this office and the undersigned gave hin e copy cf the plaiaciff's 
brief which he was to take with him to rake a copy and then return 
this office's copy. 


& ° 

Hr. Predarickssn stated that the Commissica nas falling <¢own 
on its job because ict woild-not-be sufficient just to have the Cours 
enjoin Boucher from ectin: as the Commission asked in its brief because 
Souch:f waa involved in so nany self-cealings on a daily basis that the 
only way the company could survive was to get Boucher out of the 
company. ; 

Mr. Prederickson then chowed the undersigned a copy of a chart 
which he stated had bce: prepared by several people ard that the chare 
appeared to be accurate although it was entitled "Speculation." Mr. 
Frederickson stated that ehe chart showed some of the deslings betwe.n 
John King, I0S, Consolidated Oi] and Cas and John Mecom. 


Mr. Frederickson stated that ifthe undersigned would assure a’ 
certain person that that person would not be prosecuted, M:. Frederickson 
could furnish to the undersigned a lot of documents which would prove 
that there were a lot of side deals between Ring and others. The under- 
signed stated that he could not grant immunity and that only the 
Compission could srane immunity. Mr. Prederirtson saic that he understood 
this. 


. 
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' Mr. Prederickson then folded a copy of: what @ppeared to be a 

wepo or 4 letter and showed the undersigned the botten portion which 

cid not indicate the author of the memo. Ths undersigned quickly 

teviewed that portion visible to him which contained statements to the 

effect that the author of the memo had been Present and had seen the 

d contract between King Resources and John Mecom, Sr. callisg for Mr. 

; Hecom's dowm-payment of $275,0CO towards the purchase of in-erests in 

te Arctic properties in late December 1969. The author also stated that 
there wis a side agreement waich did not @ppear in the contract. The 

; side agreement called for the following: John King to provide the 

: ; ; money for the down-payment; and to provide the drilling contract on the 
properties to Mecom which would assure sufficient net profits to cover 
the additional payments to be made by Hecom toward the purchase of his 
interests in the properties; and, a buy-out agreement from King to Mecom. 


Mr. Prederickson also showed the undersigned a copy of a document 

headed “Mezo”, which document appeared to be a hancwrittea note signed 
by fimothy Lowry. Attached to this document was a copy of a letter from 
Joan King to John Mecom in which Mr. Ring state: that be would provide 
tae $275,CCO down-payment td Mecom and in addition would assure Macon 
sufficient drilling profits to cover additional payments and also gave 
Mecom, Mr. King's buy-out agreement. Mr. Lowry's handwritten memo 

' Said something about he (Lowry) was going to keep the attached King 
letter to Mecom in Chicago along with other valuable papers. . 


« 
Mr. Frederickson showed the undersigned a copy o£ © check draun 3 
by F yal Resources Company (signed by its president, a Mr. Hardin) in 
the amount of $275,000 payable to John -w. Mecom, Sr. The check appeared 
to have been cated sometine in early January 1970. xr. Frecerickson 
stated that this was the way that John King paid monies to Mecom so ae 
|_Hecom could make his down-payment on the Arctic properties. ae 
The uncersigned inquired if this office could perhars cbtaia 
copies of the foregoing cocuments from Mr. Frederickson. Mr. Prederickson 
stated that copies could not be obtained and that, in fact, “you have 
F never seen these docuuents.” The undersigned said chat this could not’ 
be the case and that the undersigned had seen the documents and that 
* ° it would have to be reported that the documents were shown. 


ed 


Mr. Frederickson went over scme of the items diagramed in the 


chert, Mr. Frederickson stated that monies that Consolidated borrowed ae: 


froa the State of Chio flowad through Regency to John King and Rowland | 
Boucher. Boucher and Kinz used the monies to purchire an airplane, or 
® planes, and leised these 707's to Braniff Aizlines. King ard Boucher 
: ate the beneficiaries eof the’contract with Branift. ULawrerce Harding, 
the president of Braniff, is a board member of King Rescurces. ‘ 
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Mr. Frederickson also stated that the IOS stock that was in 
the Hing and Covete Bahanian trusts was Cornfeld'’s personal stock. 
Cornfeld had pledged this stock at nm Dank ard the bank was pressing 
Ceoznfel¢ for paynent, Cornfeld could not make the Payment and he 
did mot want the stock to be cold to other People. Cornfeld contacted 
Cowstt who then had en IOs bank loan ronies to the Cowett and King 
Behanian trusts, which trusts then used the rentes to pay off Cornfeld's 
losn at the bank and the Crusts then obtained Cornfeld's stock. 


Mr. Prederickson steted that Consolidated Oil and Cas purchesed 
interests in the Aretic Properties frog King Resources around the tima 
that ICS purchased the properties and that Consolidatad's purchase price 
enabled IOS to make a prozit on the Arecic transactions cince ICS had 
purchased the properties at a lesser price chan Consolidated. tir. 
Fredericksen stated thar there was a cide desl to this whereby King 
Resources purchased a "bunch of moose pasture” from Consolidated. 

Mr. Frederickson stated thac this lacd is located in tha Briscol Bay 
area of Alarnka. Mr, Frederickson -further stated thar this Bristol 

Bay transaction was written up as if it had occurred six months after 
the Arctic transaction but, ia fact, it occurred act the same time, 

Mr. Fredericksen stated tho~ Harry Cooper of King Resources (in charce 
of Ring Rasources’ Vester Division) looked into this Alaska, Bristol 
Bay land and foend out that it was a bad deal as the acreaze vas very 
poor. According to Mr. Frederickson. Cooper complained about this 
trausection duct he was told to keep his mouth shut; 


The imderstiened inquired if ir. trederickson had told Mr, Cooper 
ebout Mr. Frezericison's visits to this office. Mr. Prederickson stated 
that he had end thar he believed that Mr. Cooper would furnish information 
to this office atout the Bristol Bay transaction. 


_ = Attached to this m=moranduz of interview is the chart furnished 
by Mr. Frederickson. ; 


, 


Jobn J. Kelly, Jr., Attorney 
Attachment: 


Cosy of Chart : Ds 


JJXelly/dn 


ec: 


Stanley Sporkin, T&M, w/attachmente 
Richard Rowe, Corp. Ping, w/attachnent 
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Denve~ Regional Office 
Febis oy 22, 1971 


MEMORAYTIUM OF INTEVITW ~ : : 


PYISOM INTERVIELED: ie E Dre As F. Frederickson 

5 Ae King Resources Offices 

2 ; Seer rity Life Builcing 
: ‘ Denver, Coloradcs 

Joseph Y. Krys, Assistast 


PESSOZS CONDUCTING INTERVIEW: 
. Regional Acminiscrator 


> ‘ : 
- ( an , Join Jo “elly, Attcornuss 


DATS AND PLACZ UY INTERYIEG: Vabruary 17, 1972 


. Denver Regional Office 


_ SUaJzT: : _~. Ring Resources Coxpasy (2-1407) 


Dr. Frederickson cppeared ac this office pursuant to prior tslephone 
coaversaticns with Jota Kelly of this office. 


Or. Fredericksom stated thet he has a doctorate in seolory and is 
a@ senicr vice president of “ing Zesources Company. He sald thet ne had 
been 3 personal [ricnd of Rowland Soucher for cary years, but that hia 
ptinary interest.wes in keeping King licsources alive. ite ssid trat the 
recent course of events wae noc resolving the cocpary's prosleas; thas 
is, John M. King is atiil ceeply Lavoived, now more toan ever, and oa 
ealcost « caily besis. According to Frederickson, cing om @ recent Sundsy 
tresogved from che ccxpany'’a ~areincuse coce furniture valued ac arprozi- 
mately $40,000. Xing took this furniture without approval. In acditioa,- 
according to Frederickson, King has taken some calculators acd other 
e@ngioeering equipmacut from king Resources without authority. 


, On mumerous occasions Prederickson hes requested that Ccoucher taxe 
Some action, but, according to Frederickson, Boucher “just won't blow 


the vhisctle.” 


Prederict:con further stated that King Resources Comary cold.an 
airplane to an incivicual, which eirplane-wee-ttr-o". osdession of 
— ore TES BMY. 
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John King, and John King has refused to give up the airplane. Dr. Fradere 
ickeon etated that conflicts of interesate ara continuing on 2 caily Sasis. 
When sshed to epecify any particular coauflicce of interests, hea reiated 
the fellowins. Xing Resources te urilling two weiis ta tne Arceic la 
which the tollowing are participants - Consclicatce O11 and Cas, Jonn 
King, Lexe Shore Axsoctiatas, Joi:n iecom. Lanse Siwre Ascociates consists 
of Dennett Ging (no relation to Joho King) an efricer and director of 
Ying Desources, and arother raa camed Creenevaus (pnoaetic spellins). 
According to Frederickson, these mea ond entitics are “ricias ci:e weil.” 
That is, they put =p casn as a down-pajwene for their interests in the 
wells, but they have cefsulted om the rest of cic contract paywents. 
Frederickson caid that something should be done toe enforce tha coucracts 
by either macivng Cuese can oF {iras continue their payments or wiping out 
their interests in the wells. According to Freccrickson, he vas assed 
Boucher to take sone action to enforce the contracts, but Boucher Las net 
Caken any action. 


7 Prederickson stated thet this Aretic deal, like vost of John Ricz’s 
deale, follows a» -asorn weere tiinns locw good in tie contract, buc the 
cootrects are not the deal. Shen soxed to speciiy how tie ceais differ 
from the contracts, Frederickson steted trat John Mocom acpposedly put 
‘up $275,CcCO as aa initial payeent om the Arctic propertics, but the money 
come troa John “ing, so fot Che moncy frau the Coloracs Corporations 
Fredericrson stated thet he wondered if the same type ot traasaction took 
place with Laas Snore Astoclates. Fredericxson atated chat his poiat vasa 
thet there was a wiole ceries of intertwinecccals; that Joucher is uz to 
his neck in tuese dcals end that they should te cleazed upe 


Frederickson stated that with Boucher in there running ths company, 
the SZC could not sct tha details of these transactions. ‘bien asxcd es to 
what individual cowld: furnish the deteile of these tranzactioss, Ore 
Fredericirvon listed the fallowing indivicusis: Boyer Cavis, the cocptroller 
ef KB who, orcoraing to Fr tariccson, has been with the cocpeny for many 
years; Benoect Lirs, John King and people of the GCelorace Carporationg. . 

Dr. Frelericksou stated further that because of tae style ia woieo alng 
Resources cperated, to one ever saw the catails of any cf the deals uatil 
after the deals were cazp).ccted. 


Dr. Frederickson stated that he beard that the SEC people were 
told that Doucher had tc be hept in the cozpany in orcer to negotiate 
with the Investor Gveraceals Services peeple (ICS). Accorcing to irevericke 
son the opposite is true, because 105 lost a iot of money ic its ccalings 
with Fins icsources. ‘ 
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De. Frederickson stated that John Kin 
making salcs aud that he ig not concerned wit 
long ao there is a Profie im the transecticn, 
eon, doesn't seen t “4t@ Chat sorewhere @long the line there has to ba 
@il coming out of < rteund te waka the desl Paye. According to Yreverickson, 
Eins has a certain utylo that he follows in his ceale which is wuch lise the 
deal with Mecom in the Arctic. John Kinz fcrsishes mooey te the purchacers 
to buy part ot the prorcram rrom King kesources to establish a market price 
for the propertics, Fredericzson stated that Mecom went alomy with <ing é 
because Hacom had « trevendous tax loss ang as Pere of the deal, he did get 
S0m8 stock of the Colereda Corporation Which ot the time of the transaction 
Waa @>0ut to rerze with King Resources. As @ result, Kecom would havs 4 


& is primarily interested in 
h the details of the acles as 
Ring, according to Fredericke 


large capital pein, 

' Frederickson stated that around December 26, 1569, LCS sent 
$5,C°O,5C0 to the Calorsda Corporation wich the Celcrado Corporation used 
to purchase cineral propertics, ‘tia Colorado Corporation then sold 
these properties ts 10% ot « sonsiccrable profit. Frederickson stated 
thet #ll this was done within @ few ¢sys so that the Colorade Carporation’s 
caornings cauld be boosted for the year cnding Decenber 31, 15969. According 
to Precerici:sea the reason for Loostigs the earninss-otf the Colorado 
Corporation vere as follovar AC that time che Colorada (orporetion vas to 
GOrse with Kiny Pesourecs end the earnings of the Coloraco Corporation 
wes the factor to ba used in cetermining the value of its stoce in connection 
with its sercer with King Resources. 


In addition, on some cceastions Ring would have Mecom or others buy 
Patt of the cesl to estabdiish @ marret price end ia return Mr. King vould 
offer Mecca and others sice deals such ss contracts to drill weils on the 
Preperties, which contracts would sive thece parties more geoey than they 
hed to pay for their interest in the properties. 


Dr. Trederickson was asked if he was aware of any transactions 
which Kins or King Recourcas kad with the-crillins funcs in which this 
etyle of fixing a market Price was used, Frececriczsen replied that he vas 
not avare of any spectt[ic transeetions, wt he cugzested that the SEC 
asi Rerer favia and sther financial peosle of ing Resources about these 
Gattere. Frederickson stated that @ man by the name of wus Yarbronch had 
quilt King Rcsourcesa becsguse of @ ctapute abcut chis type of activiry. 
br. I'recericxson stated that Yarbrouzh may now be in che Dallas ares, and 
ho would atterme to obtain Yarvrougn’s currenc acdrees. 


Frederickson steted that Gennett Kiss and John Ring have currently 
loaned rmency to Kewlend toucher and thet Goucher ts "in bea” with thes. 
Freserickson stated asrin that tne reason that he came to the SIC vas that 
he could noc cet the cetails froe Soucher; for cxample, Frederickson atoted 
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Accordics: to Dr. 

to taxa @ One-third 
Lis office and tole 
Chird cue {5 mney, but he 


Wes retticag tne cur Sack by taxing @ bonus, Whee Frederickson Went to look 
aC the payroll Tecords, be was told by che PayToli people that Soucker bad 
speciticaliy ipstrueted the: nee to turn over et} 


i1@ Yecords to Frecericksca, 


Wher azked vho of the dtrectors mirht be able to provide the sFe 


onflicts of interest ¢etsils, or, Pi ederickson 
Zictle about the Natry Trues iced deal 

1 and Ges Particivation ia the Aretic Properties), Dr. 
Frederickson eented thet Mr. Dixon knows 2 lot about the deals and has 

veny for many years, Atcardins to Pre<ertcison, Dixon 
ooresed Joha Kine ig Kine*s activitics, Frederickson 

at tf TEC people Ccoutece Mr, Cooper, they Should sek hin this 
Tuescion, “tar is the valne of vo"> According ta Frecerici:son, 
Cooper will ther be adle ta knows s5aut the Arctic 


tracsactions, Frederic eteat ceal was peld for the 
Properties. snd ¢ sido degls, 


Frederickson 
tine inthe fall of 19790, ard ch 
Bietenetly Setxine cetatle about 
tracsaccicns witn the trusts, 
the cetails, *“Tederickson fy 
directors' 


stated that he beeame « diractor of RL 


af at the directurg meeCines te has 


Che Joha Zing los transac tions and 
bute that co date 


Se ard Chat Byr 
Johe ing said hapvened was moc whac 
to Boones, 1¢ wae 


Dr. Fredetcteon left 


#cze documents for US Co review which are 
being retained ia this. office, 


“F 


Joseph P, Krys 


Astistant Refionsl Acministreter 


JFKrys/JIelly/ms ’ John Je Kelly, Attorney 
ces; Stanley Snorkin - Theodore Levine, Division of Sie, 


acine'and 


Ernestine Repettt - Richard Rowe, Divisiun of Corp. Fin 


Markets 
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a {5 ae En xt - 4 3 Asari i ‘Denver Ferlonal Offtce . ee 
? oe ; be" .. . ‘ ee e March 19, 1971 . .- 
=e - Lt ty Mevoraput oF mnmravies ee 
e: ° PERSON INTERVICWED: >). @e Mareison-Cooper - x Sie 
Pee: - . : ar 4236 South Cudora hese - 
‘ er > | Denver, Colorado m - 
“+ pepsonts ComDUCTING INTERVIEW: Joseph F. Krys, Assistant ; sf 
+s vel i ** i ‘ Regtonal Acxtaistrzocor 
pa ‘ . . _ “8 > > = : , ° a : 
. a Se ee e+e Me 7 ew 6. 6 Sohn F. Vacabders, ‘Se j 
aR aA 7? Se _ Staff sAccouceac t 
< DATE ALD PLACE OF IWICRVIEWs _ Marek 16, LO7L : 
‘ ° a Denver ecional uffice eae 
° OTHER PINSONS PROSENT: -' 8 Lloyd ti3de 
Poin e a rie : - Rng Resources Company 
: 5 . SUuesEecrs ~ wet 2 Kee tg -- Ring Resources Company (D~1407) 
Yr. Te. Nerricon Coopers of King Nesources Comnany GT) appecred at ; 
a &) the Denver Regicnslh uflice on the aftdérneoa of March 16, 1971, pursuant f 


‘te inviccsten, «< ROSNIDINESS by Lttoracy Lioyd Vadee iz. Cooper Gus Wernce 
that the Cormcissianz was inveseinating King Resources Company end that he 
< tes unces no compulsion ta cusver questions Or prodcce rscores; Chat czy 
_ information thich he carmishsd scy be used anqainse bin and that hs waa 
- -« free to consult with his counsel who wis presente 5 
Ua stated that he was Froscatly a vica presidente ond western 
élvision monsrer of it cand t td team co coployed siace Aujue of 1965, and 
wes also presently a ciscce & a tha company aad hed Seen 2 director since 
Cetobes 6, 1570. Tas westnra division consiots of the Nocky iouatain B3taces, 
- Yores, Califorata end Alaska, sad his pricery responsibility wos s oii a 
‘ exploration in this area. lie indicated that ke hed Seen un otl=a msc of 
co ; his adult life after secoiving a Eschclor of Selence csgres in coolocy tro3 
° the Cniveussty of Gilanona in i933. ‘ 


eer 


oy 


ede ee 


ite alco stated thet in KR he reported sancti to Roulaad Poucher, 
- the president of KR. We owns 100 charcs of stcck as vell a3 a $5,099 dcienture 
of Ene ; a 


‘Me. Cooper was questfoacd ebout his movwledse of a RR purchase fron 
‘Consolidsted Cil & Cas of cn interest in seme propertics located in the 
Dristel Nsy area of Alanka. He stated that this property was first offared 
by Consolivtated to i in Octoicr 1969 at ao prica of 425 per acra, but che 
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. offor was turned down primarily becausa tha company was not {Interested i 
‘ in this typo of screaee ac tot tisey Ee indtecated thst ha thax-ye the 
prf{ca wo ao little hish since ke was alresdy peneratly fontlier with the 
incsSe 


ms area froa his previous eaployaent the ofl bus 
TL 


- Kr. Coonsr produced tim reports Wiich hed boon furnished his «ec 
the tics ha consiccred the October 1569 offer of Consalicezed consertar 
Cio-aresa. CALL coctenta reterred to herein vere eiatbiced by Ur. Coorer 
@&—the tise of tha intervicv. tir. Vode promised to cske costes cad to 
- "| procuse thea on the following day. ‘the copics so pracesed asl the scis=te 
’ * dine trensaitted by tir. Waca'a leteer of itirch 17, 1971 cre cirted as 
exhibits to the orintnal of this neowroncim.) Tisse wera 2 revere cated 
“. Juaz 1, 1959 prepared by Interreuncsin Lusloration cad carted 2s Cuhibica 
. and anot:ss rovers cated Junc 25, 1969 prepared by Consolidzsted CLL cna 
. Gas cad cacied cs Exiibie 3. It wos his recoileselon cust a tm had teen 
prepared by onc of lila ccaft ct this tics concerning the property, bee he 
@ousted that such a memo was still avsileble. [In any event, I>. Cooper 
produced a letter cated Octoter 7, 19459, a copy of wich fs ettached as 
Exhibit C sent to Consolicsted indicetiag ER's non-incerest ia tha Cersapae 
Atteched to tre letter is cn intarnal rote. 


ow 2 January ov February 1970, the osms prosesty was apcin offered to 
* KR on 22385 mysstinata and Stvs—his opinion on the matter. 
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hee Bod besa lossy y 
- oppticasions and $15.00 sc= SC3- 4 -~ Cooper said thac appilese 
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CIVIL SUITS 


SEC v. Crofters, District of Colorado 

POF v. King, Southern District of New York 
Ohio v. Crofters, District of Colorado 

Bottger v. King, et al., District of Colorado 
Baer v. Franklin, District of Colorado 


In the Matter of John McCandish King, Bankrupt, District 
of Colorado 


In the Matter of John McCandish Kin Debtor-Aprellee v. 
United States of America, Tenth Circuit Court of Appeals 


In the Matter of John McCandish King, Debtor~-Appellant v. 
United States ot america, Ten Circuit Court of Appeals 


Central National Bank of Cleveiand v. Carylyn Becker King, 
Trustee, et al., District of Colorado 


John M. King, Debtor, by David C. Knowlton Special Counsel 
Vs ency Investors Corporation, District of Colorado, 


County of Denver 


John M. King and The Colorado Corporation v. Robert L. 
Vesco, Anthony M. Pilaro, International Controis Corpora’.ion, 


Investors Cverseas Services, Ltc., and Hale Sros. Association, 


Inc., Northern District of California 


William D. Neary, Trustee for the Trade Creditors of Kin 
Resources Company v. 1.0.S. Ltd., et ai., District of New 
ersey 


Securities and Exchange Commission v. King Resources 


aos A. Rowland Boucher and Timothy Lowry, District of 
Colorado 


In the Matter of sche Trusts of a Settlement dated the 
of June A.D. 1968 and Made Between John M. King as 
Settlor and Mercantile Bank and Trust Company Ltc. (as 
Trustee) and Ir tne Matter of the Trustee Act Between 
Mercantile Banx and Trust Company Ltd., Plaintirt and 
ir P. Matscn (as 
5 S$ Referee in Bankruptcy), Second Defendant. and 
Carylyn B. King, Third Defendant, and Richard ». Matsch 
as Cary.ivn 8. King's Referee in Bankruptcy), Fourth 
Defendant, Supreme Court of Commonwealth of Bahama Islands 


27th 


American Employers’ Insurance Compan Plaintiff v. 


King Resources Compan et al., Defendants, District of 
Colorado 


1..e Dietrich Corporation, et al. v. King Resources Company 
et al., Dastrict of Colorado; Gross, eat al. v. Bivth & 
Co., Inc., et al., District of Culorado; Marrell, et al 
v. John M. King, et al ,District of Coloradc 
eer ; 
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In the Matter of King Resources Company, Debtor, In 
Proceedings for Reorganization of a Corporation, District 
ef Colorado 


In the Matter of Imperial American Resources Fund, Inc., 

+ r-4 - ; y ~ : 
Debtor, In Proceedings for Reorganization of a Corporation, 
District of Colorado 


In_ the Matter cf The Colorado Corporation, Bankrupt, 


District of Colorado 


IN PROCEED 


KING RESOURCLS COMPANY and REORCAN 


) 
) 
) I 
INTERNATIONAL RESOURCES LINITED ) CORPO RAT 
) 
) 
) 


Debtors 


UBMITTIN 


FOR S 

IME FOR FILING 
RO ft 

O 


TRUSTEE'S SEC. 167 REPORT, O 
NS FOR PLAN UNDER SEC. 167 (6 
LAN BY TRUSTEE AND OF HICARING 


be Sade | 


To the creditors, stockholders, indenture trustees and all other 
parties in interest 


Pursuant to orders of Court, Charles A. Baer as Trustee of the 
above named debtor corporations submits these notices: 


SECTION 167 REPORT: 


Attached hereto is a verbatim copy of the report which the Trustee 
filed with the Court on October l, 1973, setting forth a statement of 
the Trustee's investigation of the property, liabilities, and financial 
condition of the debtor companies, the operation of their businesses 
and the desirab Jity of the continuance thereof, all as required by 

ie Sec. 167 of the sankruptcy Act. 


TIME FOR SUBMISSIONS OF SUGGESTIONS FOR PLAN OF REORGANIZATION 


You may submit to me on or before November 1, 1973, suggestions 
for the formulation of a plan of reorganization of the above named 
debtors, or proposals in the form of plans for reorganization of them. 
If maled, such suggestions or proposals should be addressed to Charles 

@ A. Baer, 1804 Security Life Building, Denver, Colorado, 80202 and if 
delivered physically, they may be left at Room 1804, Security Life 
Building, Denver, Colorado. 


TIME WITHIN WHICH TRUSTEE SHALL FILE PLAN OR REPORT 


The Court has set November 12, 1973 as the time by which the 
Trustee shall file his plan or plans of reorganization or a report of 
& his reasons wny a plan cannot be effected for either or both of th 
debtor corporations. 


HEARING ON APPROVAL OF PLAN OR PLANS OF REORGANIZATION 


&\ hearing on such plan or plans or reports and for the considera- 
tion of any c+jections which may be made or of such amendments or plans 
as may be proposed by the debtor or by any creditor or stockholder will 
be held in Courtroom E, United States Courthouse, 1929 Stout Street, 

6 Denver, Colorado on December 3, 1973 at 9:00 A. M. 


SOLVEN SY HEARING 


Notice is also given that at the same time and place, the Court 
will hear the question of solvency of the debtor corporations to de- 
termine if stockholders may submit a plan under Sec. 170 of the 
Bankruptcy Act and to determine whether acceptance of stockholders is 

af required under Sec. 179 of such Act and whether the plan must provide 
for protection of stockholders under Sec. 216(8) of that Act. 


This netice is dated: October 10, 1973 


CHNARLI'S A. BAER 
Trustce 
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FOR TUM NISTRICT O 


hi THE MATTOR OF 
ING RESOURCFS COMPANY and 


INTMRNATIONAL RESOURCIS 


LI?IteLo, 


Debtors. 


SECTION 167 (5) 


c 


AND SU 


REPORT OF 


CONES 1017 Charles A. Baer, Trustee, 


following report: 


1. INTRODUCTORY REMARKS 


The Reoraanization Court by its Order of September 21, 


Iii PROCE 
REORGANTI 


DING 
ATION 
ONS 


- 
I 
° 
Zz 
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ORPORAT 


NO'S: 71-B-292 


and 
72-B-644 


MMARY OF SICTI 


THE DESTORS 


1 


on 167 (3) 


and submits the 


1973, directed the Trustee to file with the Court on or before 


Octoker 1, 1973, his report pursuant to Section 167(5) of the 
Bankruptcy Act and a summary of his findings made pursuant to 


Section 167(3): to priat 


mail a copy therecf to all creditors. debenture holders and stockholders 
on or before October 10, 1973 together with a notice pursuant 


the Trustee's report and finding and 


to Section 167(6) of the Bankruptcy Act to said persons that 
they may submit to him suggestions for the formulation of a plan, 


or prcposals in the form of plans. on or before ‘lovember 1, 1 
that he Trustee shall ‘file a plan of reorqanization with the 
Court on or before lavember 12, 


the plan wili cormence December 3, 1373 at 9 a.m. 


1973 and scheduled hearing on 


72. 


Sections 167(1), (3) and (5) of the Bankruptcy Act provi-te 


as follows: 


SEC. 167. The trustee upon his anpointment and quali- 


fication-- 


(1) shall, if the judge shall so direct, 


forthwith 


investigate the acts, conduct. prope ty, liabilities, and 


financiai condition of the debtor, 
business and the desirability of the continuance there :f 


the operation of its 


=e 


and any other matter relevant to the proceeding or to th 
formulation of a plan, and report thereon to the judge; 

(3) shall repor: to the judge any facts ascertained hy ‘in 
pertaining to fraud, misconduct, mismanagement and irregu’- 


larities, and 9 any causes of action available to the 


estate; 


(5) shall, at the earliest date practicahle, prepare and 
submit a brief statement of his investigation of the property, 


liabilities, and financial condition of the debtor, 


operation of its business and the desirability of the 


continuance thereof. 


may direct, to the creditors, 


in such fors and manner as the 
stockholders, 


trustees, the Securities and CExcharae Cormission, 
other persons as the judqe may desiqnate: 


the 


judce 
indenture 


and sucn 


Since Aunust of 1971 when this nproceecdina was cormencccd, 
this Trustee and his predecessor, 


major portion of their tire, 
Maintaining anc protectina the 


with 


the liaialities of tie webtor and 


Niel Roone, have spent 
the limited cash avail) 


assets of the De 


atterrting to 


cr, ase 
establi: 


the 


esitave 


cash flow in the Debtor. Some question: as to the assets and 
liabilities of t Debtor have not been re lved, the major two 

of which are: Coa the controver= between the Debtor and Global 
Natural Resources: Properties, lamited (Global), the purrorted 
successor to the iatural Kesource assets of Fund of Funds, an 
I.9.S., Ltd. (305) mutual fund, and (2) the claims of investors 
who assert in class actions and otherwise, violations of Securities 
laws by the Debtor and its former officers and directors. A 
positive cash flow has not been achieved because of the pendency 
of the Internal Revenue Service jeovardv assessment liens on 

all of the preducing properties of. the Debtor and because of 

the present percentage dedication of cash derived from production 
which is currently being paid to Continental Illinois National 
Bank, Marth Oil Company and —vanston Charitable Association in 
accordance with the terms of certain oroduction payment acreements. 
The Trustce has attempted to settle the income tax liability 

and previde specific security to the government for its claimed 
interest equalization tax and has attemmted to negotiate a restructur:: 
of the production payments. Negotiations are continuing in an 
effort to resolve the disputes of the Debtors with Global and 

with the investors. The Trustee believes that pro~ress is being 
made towards resolution of these major problems. 


The within report and scheduled filines and hearing undoubtec.: 
will be considered premature by some and long overdue by others. 
They are premature in that the, assets of the Debtor are not fully 
protected and completely valued; the liabilities of the Debtor 
have not become fixed and a positive cash flow has not been achieved 
so that the business of the Debtor can be continued without fear 
of loss of properties by failing to perform work commitments, 
by forfeiture or otherwise. 


This report is long overdue in that an oil and gas company 
which uses its reserves to survive without developing nev and 
additional reserves is depleting its assets daily. 


It was the hope of this Trustee that the problems of the 
Debtor with Global and the claims of investors against the Debtor 
and its former officers and directors would be resolved by this 
date, that a positive cash tlow would be achievec and that the 
Trustee with the aid and assistance of independent accounting 
personnel, would be able to report his findings more definitively. 
Time and the lack of funds do not permit such a report. 


The following are the reports of the Trustee pursuant 
to Section 167(3) and (5) for both King Resources Corpanyv and 
International Resources Limited. King Resources Comnany will 
be referred to as the Debtor and International Resources Limited 
as "IRL". IRL is a wholly owned subsidiary of the “ebtor and was 
incorporated under the laws of the United Kingdom. 


2. THE HISTORY AWD BUSINESS OF THE DESTCR 


a. Background 


The Debtor is the successor to a business commenced by 
John it. King and another in 1955 which business was incornorated 
and later became known as KSOC, Inc. The Debtor, itself, becan 
business operations as Kina-Stevenson Oil & Gas Company, a Nevada 
cCornoration, on January 1, 1961, the effective date of an exchange 
of common stock of the Nehtor for the oil and gas proverties 
ef individuals who had purchased resource interests from its 
predecessor, KSOC, Inc. and the business and major assets 2f 
KSOC, Inc. It chanaed its name to King Resources Commany in 1965 
and changed its state of incorporation to ‘laine in 1967. DOurinn 
its first two years of onerations the Debtor was primarily engaced 
in oil and aas drilling and production business. Thereafter 
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{ty business, percentaue wise, chanded to the sale of resource 
interests and ref ted services. Revenues « ived from on] and 
gaa production accounted for 45% of total income in 1964, 15% 

in 1965, 28% in 1966, 14% in 1967 and 52 in 1968 and 1969. The 


total revenues gained from oil and gas production from 1967 throuqh 
1969 were approximately $39,400,000, Revenues resulting from 

sales of resource interests and related servicers accounted for 

35% of income in 1964, 59% in 1965, G2% in 1966 33% in 1967, 

95% in 1962 and 1969. The total revenucs gained as reflected 

in the boeks of the Debtor from sales of resource interests and 
related ser -es for 1967 through 1969 were $170,000,0090. 


The Debtor employed a total of 110 persons in 1967, 3093 
in 1968, 649 in 1969 and /76 as of June 30, 1970. The payroll 
of the Debtor for 1970 exclusive of fringe benefits was projected 
to be in excess of $8,000,000. 


b. The Colorado Corporation and Subsidiaries 


In 1966 John M. King entered into the business of vending 
resource vcrospects by selling interests in limited partnerships. 
The minutes of the meeting of the Board of Directors reflect 
that he first tendered the business to the Debtor and the Debtor 
refused. Thereafter, he began building what later became known 
as The Colorado Corporation. The Colorado Corporation is beneficially 
owned by John M. King and his family. It is primarily a holding 
company having the following wholly-owned subsidiaries: Imperial- 


American Management Comnany, Royal Resources Corporation, Regency 


Management Company, The Denver Corporation and General American 
Development Corporation. Imperial-American lManaqement Company 

and Royal Resources Corporation were engaced in the business 

of managing oil and gas drilling programs for others. Their 

wholly: owned subsidiaries, Imperial-American Resources Fund, 

Inc. and Royal Resources Exploration, Inc., offered to the public 
Investment Plans the proceeds of which were invested in the acquisiticn 
and development of interests in oil, gas and other mineral prope ‘ties. 
The Denver Corporation, a member of the National Association 

of Securities Dealers, Inc., was engaged in the securities business, 
principally as distributer of such Investment Plans. Recency 
Management Company and its wholly-owned sub-idiaries, Reqency 
Investors, Inc. and Regency Income Corporation, were engaced 

in the equipment leasing business. General American Development 
Corporation was principally engaged in the developrent of recreational 
communities. 


The Debtor, with the approval of the Board of Directors 
of the Debtor, aivanced all capital necessary for The Colorado 
Corporation and its subsidiaries to begin business. The disclosure 
of Mr. King's conflicts of interest and possible conflicts of 
interest as it might exist between the business of tie Debtor 
and that of The Colorado Corporation was rew aled She advances 
of needed capital by the Debtor to The Colorado Corporation was 
presented te the stockholders at annual meetings and approved. 


On October 15, 1969, the respective Boards of Directors 
of the Debtor and The Colorade Corporation agre2d in principle 
to a merger of The Colorado Corporation into the Debtor. 


In 1968 the Debtor offered two debenture issues, one to 
the investing public in the United States (domestic debentures) 
in th> total amount of $25,000,000 and one through a subsidiary 
ce G icion to the investing public outside the United States 
(fo. won debencures) in the total amount of $15,000,000. Both 
iss.ct were subordinate to certain existing and future senior 
indebte se as therein defined and called for periodic intcrest 
Payme he Prospectus of each issue warned the investina 
mublic that the ebtor's primary business was the sale of resource 
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interests and rela’ services and that a suly"-antial portion of 
the business was wich companics beneficially ..ned by John MM. 


King: that is, Imnerial-Anerican Maiadenent Company (Imperial- 
American) and Royal Resources Corporation (Royal). These documents 
further provided: 


"It is expected that such transactions between the 

Company /Debtor7and Imperial-American and Royal will 
continue in the future. However, funds available for 
purchases by those companies will depend unon the sums 
invested by the public in oil and gas drilling proqrams 
managed by them. It is impossible to predict the 

amount of such investments in any future period, as 

this will depend upon the results of existing drilling 
programs, economic conditions at tnat tire, and other 
factors. A future decline in funds available to 
Imperial-American and Roval for purchases from the Comnany 
or a substantia) decrease in future purchases by them 

from the Company or chances in the prices or terms of 

such purchases could adversely affect the Cormmany's gross 
revenues. Moreover, there are no assurances that 
Imperial-Ararican or Poval will make purchases from 

the Corpany in any particular amounts or on anv specific 
terrs in the future, although funds mav be available to 
them for the purchase of leases, geologic studies, drilling 
arrangements and mineral interests.” 


¢. 10S-Business Arrangement-Loan to wind Trusts, Sale of 
Arctic Permits and Valuation of Fund of Funds Assets 


In early 1968 12.0.S., Ltd. (IOS), the manager of certain 
offshore mutual funds, began purchasing resource interests 4..d 
re.ated services from the Debtor for one of its onen tnded mutual 
funds, Fund of Puids. In 196) Fund of Funds becan» che larcest 
purchaser of such interests from tue Debtor. During 1933 62% 
of the D2btor's gross revenues from the sale of natural rm © urce 
interests and related services (approximately $68, 450,000° ere 
derived from sales to I 0.S. entities and'to The Colo.ado ‘orporation 
and its subsidiaries, Imperial-American and Royal. 


In the fall of 1969 the stock of I.0.S. was of* ~ed to 
the public. Nr. John M. King and Mr. [dward Cowett, i. : then 
president of I.0.S., had previouslv established Trusts under 
the laws of the Bahamas (hereafter called “Xina Trusts“ and "“Cowett 
Trust") for the benefit of their children. One of the Trustees 
of the King Trust was the Mercantile Bank and Trust “ompany, 
Limited, (Mercantile) located in Treeport, Bahamas. By use of 
proceeds borrewed from banks controlled hy 1.0.S., these Trusts 
purchased both preferred and common stock, of.I1.9.S. The outstandinae 
balances of said loans were approximately $10,009,090 as of Nay 
4, 1970. ; 


The arranaement between the Debtor and I.0.S., was that 
I.0.S. would purchase fer the account of Fund of Funds (actually 
a sub-account of a subsidiary of Fund of Funds, the full name 
of which was F.0.F. Proprictary Fund, Natural Resource Funded Account), 
arn undivicvu interest in resource prosnects at the then fair 
market value thereof and aqreed to pav for related services for 
the develcpment of such prosvects generally on a turnkey basis. 
Since the interests in resource prospects of investors of Imnerial- 
American and Royal were subject to a 25% net operating profits 
interest, the Debtor belicved that the interests cri the investors 
in the fund of funds should he charaed with a like net operating 
profits interest. The 25% net oneratinag profits interest was 
to be split between the Debtor and 1.9.S.; that is, 12-1/2% in 
the Debtor and 12-1/2% in 1.0.8. The arranaerent further conternlated 


ada 


that the Debtor wou. always retain a substancial interest in 

the pronmnect; that the Debtor would make a profit on the sile 

of the prospects aml that the charade for related services, altiouch 

turnkey in nature, would Le reasonable. Under this arranacrent C7 
many prospects were vemied to Fund of Funds including an undivided 

50% i: srest in the Canadian Arctic Oil and Gas Permits. With 

the e>cention of some written amreements concernina the Canadian 

Arctic Oil and Gas Perrits, there is little or no documentation 

of the transactions other than accounting records. 


The Denver Cornoration, a sulsidiary of The Colorado Corsoration, 
Claims 25% of the Pehtor‘’s 12-1/2% net oneratina profits interest & 
on the resource interests vended to the Fund of Funds assertina 
that it represents a part of its cormission for ohtainina 1.0.5. 
as a custorer. 


The concent of an onen-end mutual fund <= that is, the 
purchas? and recerntion of certificates at the then value of 
the funds assets -- raquired a periodic valuation of said assets. 
‘She Canadian Arctic Mil and Gas Permits were initiallv valued we 
by Fund of Funds at cost of approximately $11,350,000 and later, 
on the hasis of an annraisal, at $18,900,000. 


The accountants of Fund of Funds and I.0.5., Arthur andersen 
& Co (who were also the accountants of the Nehtor), advised “hat 
if an arm's lenath sale of a substantial interest in a resource 
prosnect were consummated with a responsible person, the sale 
could be used as the basis for valuing the asset. The accountants ca 
advised that such sale should encormass at least 19% of the asset. 


Ri To value the Canadian Arctic Oil and Gas Permits, Pund 
of Funds, throuq!: subsidiary corporations, qave the Debtor written 
authorization to necotiate a sale of an undivided one-eichth 
of its interest in said permits (a net of €.25% of the total 
é interest of both the D:istor and Fund of Punds) ‘or the equivalent 
Ee of $15 an acre. Tht net acreage in the nermits held hy the Debtor & 
for itself and Ture of Funds was anproximately 22,264,495 acres. 
The cost to Fund of Funds for its undivided 50% interest therein 
subject. to a 12-1/2% net operating profits interest was slightly 
in excess of $2 per acre. 


Tne Debtor negotiated with Consolidated Sil and Gas Cornanv 
("Consolidated") for a sale of an undivided 1/32nd interest or 
a 3.125% interest in the nermits which interest would be aprroxi- 


mately 695,766 net acres. This aarcement called for a payment & 
of the “Purchase Price” of $5,218,242.090 in installrents and 
eo an obliqation to pay 25% (instead of 3.125%) of the cost of exnloration 
a required to earn the entire acreage until Consolidated had paid 


$5,218,242.90. Thereafter, Consolidated would be <nsponsible 

for onlv 3.125% of such costs. The $19,436,434 (the total of the 
two figures if divided hy the acreace acnuired by Consolidated 
result in the sale on an acreuae basis of $15 ver acre. 


Comparable agreements were entered into with John W. Mecom 
(Mecom) covering an undivided 1/64th interest or 1.5625% interest 
and w’th John iM. Ring for an undivided 1/64th interest or 1.5625% 
interest. Your Trustce questions the bona fides of the transaction 
with tecom, as the evidence tends to establish that he entered 
into the transaction as an accommodation to John ii. King or one 
ef his corporations. 


To accomplish the valuation of the asscts in Fund of funds 
vi he calendar year of 1969, the I.0.S. desired sale had to 


\ + 4 Place in 1969. The accountants of I.0.S. and Fund of funds 
ex; “essed concern of adverse tax consequences to Fund of Funds 
J if its interest were sold in 1969. The accountants suaqested 


that the sales he made by the Nebtor in 19€9, and then in 1970 
the Debtor could purchase like interests from fund of Funds on 
the same terms and conditions and even substitute the considerations & 
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floving from the purchasers toe the PNebtor in place of Like promice:, 
from Che iMebtlor. 


Since it haul been the pnliey of the Debtor to offer resource. 
interests: to officers and directors of the NelLtor on the sare 
banis that like sales were being made to third versons, a limited 
partnership called Lakeshore Associates of which John MN. ing 
and Cennett hind (they are not related, but were both officers 
and directors of the Corpany) made recuest to purchase an undivicde- 
Vl28th interest or .78125% interest in said permits on the sare 
terms. ‘The four sales of working interests was 7.931253 of the 
whole. 


Agreements of purchase and sale covering the 7.93125% 
interest were arepared and cxecuted by the Debtor and the pur- 
chasers, all of which aercerents are dated late in December of 
1969. Annmarentlv Pund of Funds then elected to sell only a 55 
interest instead of a C.25% interest. Acreerents of purchase 
and sale covering the 5% interest were executed by the Debtor 
an the subsidiary corporations of [fund of Funds. The aqreements 
are dated January 2, 1979. The difference between the purchase 
price in the aqreerents hetween the Nehtor and Fund of Funds 
and the aqrrerents hetween the Meltor and the other purchasers 
for a like percentaqe intcrest was annoroximatelvy $1,956,825. 

Tnis represented the dollar amount attributed to the 12-1/2% 

net onerating profits interest which the Debtor claimed on the 
interest sold hv Fund of Funds. The considerations flowing fron 

the purchasers o% the Debtor were later tendered to Pund of Funds 

in satisfaction of .ts obJiqation under the January 2, 1970 aqreeren<s 
but were refused, acain because of the concern of adverse tax 
consequences. 


Based upon these aareements to sell, the interest of Func 
of Funds in the Canadian Arctic was valued by ascribing $15 ver 
net permit acre less an amount to cover the 12-1/2% net operating 
profits interest in the Debtor. with the resulting figure beina 
discounted hy 10%. The value ascribed was anproximatelv $119,000,02°. 
Other assets of Fund of Funds were valued, and the net result 
was that the enhanced value of the assets in Fund of Funds was 
approzimately $97,370,0.0 for the year 1969. The fee of I.0.S. 
for managing [und of Funds was 10% of the enhanced value of the 
assets. <Accordingiv, it received a fee of $9,737,900 from Fund 
of Funds. The Nehtor was of the oninion that I.0.S. had retained 
for itself a 12-1/2% net oneratina profits interest in the asset 
rather than a 10% commission hasad unon the enhanced value of 
the asset. The announcement by I.0.S. of the fee states it is 
based upon a 9.375% interest sold rather than a 7.03125%. The 
difference is 3/128ths. 


In the footnotes to the financial statements of the Debtor, 
which are contained in the prospectuses of the Nebtor, is the 
following statement: 


"The Company follows the accounting nractice of reportina 
profits from deferred payment sales of resource interests 

in the year contracted unless, “in the oninion of management, 
siqnificant contingencies exist with respect to the con- 
pletion of such contracts, in which case profits from 

suci sales are reported in the neriod in which the contract 
economic commitments are fulfilled." 


In 1969, the Nehtor reported as revenues from sales 
the total amount it would have received by reason of the agreements 
with Consolidated, Mecom, John M. King and Lakeshore Associates, that 
is $11,741,043.13 and profit of $4,282,372.36. 


In 1969 it received but 10% thereof. Meear, John "t. Mind 
and Lakeshore Associates made no other payments. The Debtor 
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upon his aqreemrent, Consolidated made its pavrwnt 


its | until it brought 
"an action claimime reach of the agreement. he Debtor macte 
the initial payren . on its aareement with Moal of Punds, an 
attemeted to fulfill the work conmitrent. The benver Corneratian 
was paid 242 of the amount allocated to the net onerations orofits 


interest on the 5% sold by Fund of Funds. 


ad. Sale of let Onerating Profits Interests 

In January, 1969, the Colorado Cornoration entere into 
writtcn acrcements with Investors Overseas Cank Linited of Nassau, 
Bahamas, an 1.0.S. bank, John ‘f. Kina and individuals connectcd 
with I.0.S. for the Sale of Net Operatina Profits’ Interests 
in Oil and Gas Leases, which aoreerents callad for the sale hv 
The Colorado Corporation to the bank and the individual of net 
Overating profits interests acquired by Imnerial-dnerican, toval 
and the Dehtor in properties vended to purchasers of resource 
interests, includina fund of Funds. The total purchase price 
for the interests was in excess of $29,000,000, with a 25% down 
payment and the balance in four equal annual installments. Durina 
the latter part of 1969 the [Rebtor tendered to The Colerado Corpcration 
net onerating profits interests which it had on proverties venced 
to the Fina of funds for a total purchase price of $3,752,426,, 
pavahle 25% on or before Necerber 31, 1969 and the balance in 
four equal annual payments. The Colorado Corporation made the 
payment on Cecomber 31, 1969, but has made no other pavyrent. 
Pursuant to the accounting policy followed by the Cornanyv $3,752,426 
was reported as 4 profit on this transaction for the year 1969. 


e. INS Tal:e-Over-Pavrent of Itina Trust loans to Ios Cant: 


And The NelAcan Transaction 


In late 1969 and early 1970, the investine public throughout 
the world ceased purchasing mutual fund certificates offerce 
for sale by I.0.S. and began requesting that certificates pur- 
chased be redeemed. Investors in the drilling preerams of Imnerial- 
American and Royal also ceased particivating in new programs. 


The business decline of I.0.S. in face of the announced 
performance of fund of Funds and 1.0.5. based unon the valuation 
of the Canadian Arctic Oil and Gas Permits, caused internal friction 
within I.0.S. The Board of Directors of I.09.S. believed that 
their present manaqement, headed by Mr. Dernard Cornfeld, should 
be replaced by a group which could cause the trend of the business 
to be turned around so that the public would crease requestine 
redemptions and resume investing in its various funds. One groun 
of the Board believed tat I.0.S. should be turned over to various 
banking institutions of Murope whe would install conservative 
procedures within the organization, which in turn would instill 
f.icth and confidence in the organization by the investinea public. 
Another group belicved that it was the sales force of I.0.S. 
whe needed the encouragement and direction so that a turn around 
could be immediately accomplished. Apvarently many of the salesmen 
had purchased stock in I.0.S. by use cf borrowed funds snd had 
purchased certificates in mutual funds hy vse of earned commissions. 
Many of the redommtions were being requected by salesmen. The 
group espousin: the former view sought out Euronean banks, and 
the group suggesting the latter course of action contacted John 
M. King. 


Some time prior to April 25, 1970, Mr. Cowett informed 
John ". King that the Roard of Nirectors of I.0.S. invited Mr. 
King to lead a consortium of institutions, includine the Debtor, 
to take control of 1.0.S. by providing it with financing, technical 
manaqement assistance and to restore the confidence and enthusiasm 
Of the sales staff. Mr. Cowett further advised tir. Kina that 
the Board of Nirectors would not entertain an offer on behalf 
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of lir. King so long an the outstanding loans of the Kina Trusts 
with 1.0.5. banks re “h unpaid. 


Mr. Cowett met with representatives of Delafield Canital 
Corporation (Delacan) an affiliate of Delafield and Delaficlid, 
then a member of the Ilew York Stock I:xchanne on Friday, April 
25. 1970 in New Yor): City. Delacan was retained to assist in 
arranging for the refinancing of the loans of the Fina Trusts, 
in raising funds for proposed financing to be offered to 1.0.5S., 
and in attempting to intcrest institutions in joining the consort:.- 
to be led py John MN. King. The immediate problem faced by Declacar 
was arranging for the refinancina of the loans of the King Trusts. 
Mr. King and representatives of Delacap made an attemr. throudh 
a large commercial bank to refinance the loans, by offering as 
security, the I.0.S. stock held by the "ing Trust, stock in The 
Colorado Corporation held by certain domestic trusts for the 
nenefit of the King children (Domestic Trusts) and shares of 
the Debtor owned by John %. King. Either the bank was not receoti‘s 
to the suggested loan or the loan could not be consummated prior 
to May 4, 1970. 


On May 3, 1970, the following letter acreement was entered 
into between Delacap, John M. King, Cdward ti. Cowett, the King 
Trust, the Domestic Trust and Mercantile as trustee of the Kinc 
Trust, and individually. Mr. Timethy G. Lowry signed as attorney 
in fact for John MN. King, the King Trust and the Domestic Trust. 


May 3, 1970 


Delafield Capital Corporation 
140 Broadway 
New York, New York 10005 


Re: $10,000,000 Loan to Mercantile Bank 
and Trust Cormrany Limited, as Trustee 
for the John 4. King Trust 


Gentlemen: 


This will confirm our agreenent with respect to your 
lending 710,000,000 to the abovementioned trust uvon the 
following terms and conditions: 


a) John M. Ring has agreed to furnish to you (or 
cause others to furnish to you) $5,000,000 (U.S.) on or 
before 12:00 Noon, May 4, 1979; 


b) Mercantile Bank and Trust Company Limited of 
Preerort, Banamas has agreed to lend to John M. Kine 
$1,000,000 (U.S.) on or before 12:00 Noon, May 4, 1970; 


c) Edward I. Cowett has agreed to furnish to you 
the sum of $2,000,000 (U.S.) on or before 12:00 loon, 
May 4, 1970; and 


a) All of the foregoing shall serve as cash collatera: 
for the loan. Subject to receipt by you of the forecoinc 
$8,000,000 and certain other collateral hereinaftcr set 
forth, you have agreed to lend to John ". King and to make 
available for his atcoust the sum of $2,000,000(U.S.) in 
order that a total sum of $10,000,000 will be available 
for the loan. 


You shall make said $10,000,000 (U.S.) availalhle to 
the Overseas Development Nank, Geneva, Switzerland in 
accordance with the instructions and for the account of 
the above trust. 
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To secure the repavrent of 


shall be ““vosited with you as Cu tiie 
following .ecuritics: 
A. fv the above Trust. ra 
292,000 shares of common stocl: of I.9.6. Ltec 
27,090 shares of common atoc!: of 1.9.5 
Manaaement Ltd. 
396,900 shares of preferred stoc: of 
I.0.S. Ltd. 
Notes for $7,000,000 and $2,090,900 ane os 


$1,000,000 due on derrand after 10 davs from 
the date of the loan. 


B. By Trusts for the benefit of John tl. King IV, 
Carylyn Ann King, tlark “. King and Sally Ann Ming 


2,750,000 shares of common stock of 6 
Colorado Cornoration 


C. By John ti. King: 


286,000 shares of the cormon stock of 
King Resources Comnanv 


together with an undertaking from Ring Resources Cornany to 

cause the same to he registered with the SEC as promrtly as * 
possible by fling ".esources Company at its sole cost and 

expense, and a “nut” grantine to vou the richt to “put” 

to John . King, said shares of The Colorado Cornoration for 

$10,000,009 guarantced by The Colorado Corporation. 


MD. By the Covett Farilv Trust and Cdvard Ii. Cowett: 
375,000 shares of cormon sioch of 1.9.8. Ltd. @ 
In the event that I.0.S. Ltd. fails to execute a 
satisfactory aqreement with John ‘1. Ning to grant him, his 
nominee or Ilarding L. Lawrencnm control of I.0.S. Ltd. by 
May 14, 1970, then: 


(a) You may apply any or all said collateral in 


payment of said $2,000,000 note to reimburse you for your a 
said advance to John MN. King unless the same is paid on 
demand. , 


(bh) After you have been reimbursed fer said 52,090,009, 
plus interest, fees and costs, then said 226,900 shares of 
King Resources Cormany shall be returned to John ?!. Mina 
and the I!ercantile Bank and Trust Company Limited shall 
have the right to apply any or all of the remainder of ® 
said collatcral to satisfv its claim for $1,009,900 advancend 
by it plus intcrest, fees and cevts, unless its note 
from John "i. Ring is paid on derance. 


(ec) After (a) and (bb) have been satisfied then 
balance of the collateral shall he turned over to the then 
noteholders. 


In consideration for your services in connection 
with the hereinabove described $10,099,009 loan, you shall at 
the time said loan is advanced, he paid a cash fre of 
$40,000.00. You shall also be reimbursed all ensr- 
incurred in conjunction herewith includina interest ane 
funding costs incurred hy you over and above the interest 
rates specified helov. 
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The Joy i. Ming Trust hereby aar +s ta paw you interest 
on the $10,%09,0090 ak the rate of LID .wleven perernt) 
per annum on the outstanding balance of said loan. Intere:t 
co shall be payable 10 days from the date of the loan and 


monthly thereafter on any portion of the loan still out- 
standing. 


In addition, with reference to the $2,909,909 to 


be loaned by you to John tt. King, John i. King herelw 
agrees to pay you interest at the rate of 12.5% (twelve 
and one-half percent) per annum (1-1/2% i addition to 
* the 11% received from the John !!. Kina Trust). Said 
interest shall te payable 10 davs from thr date of the 


loan and monthly “‘i~re**ter on any portion of said 
$2,000,000 loan st. 1 ading. 


In the event that .S. Ltd. executes a satisfactory 
agreement by Nay 14, 197 gran*ing John ". Kine his 
nominee or llardine L. Lawrence cortrol of 1.9.S. Ltd. 

x then you have agreed to use your best efforts: 


(1) to refinance said $10,000,000 loan on a six 
months basis; 


(i4) te obtain loans and lines of credit for I.0.S. 
Ltd. in an amount up to $45,000,000. 


eo It is agreed that in the event you undertaks to 
arrange such financing, you and the parties in interest 
shall agree upon your compensation in connection therewith. 


Very truly yours, 


goin MN. KING 
By /s/ Timothy G. Lowry, as attorney-in-fact 


e EDWARD M. COWETT is 
By /s/ Joel Mallin, as attorney-in-fact 


MERCANTILE BSNNIK AND TRUST COMPAITY LIMITED 
as Trustce for the John M. King Trust 
By /s/ R. G. winfield 


e MERCANTILE BAIIK AND TRUST COMPAITY LIMITED 
By /s/ R. G. Winfield 


frusts for the benefit of John M. Ring, IV 
Carylyn Ann ling, Mark M. King and Sally 
Ann king 
By /s/ Timothy G. Lowry Trustce 
Agreed and Accep*ed: 
ca DELAFIELD CAPITAL CORPORATION 
By /s/ Jay Frankel 


On IMay 4, 1970, the Debtor received $2,000,000 from Robert 
Galvin, a former Director of the Debtor, $1,000,000 from First 
National Bank, Tulsa, Oklahoma and $2,000,000 from John M. King 
via banks =< $1,100,000 from Central Dank of Cleveland, $450,000 
from Commonwealth Bank of Detroit and $450,000 from the LaSalle 
ye National Bank, Chicaqo, Illinois. On that same date, the Debtor 
transferred by wire $5,000,000 to the First National City Dank, 
New York City, Now York, for the credit and advice of “Delafield 
and Delaficld Special Account for the Benefit of Delafield Capital 
Corn.” Mercantile Bank and Trust Company loaned $1,900,090 tc 
John M. King; Mr. Cowett transferred only £400,000 to Delacz). 
Mr. King verbally assured Delacan that the $1,690,000 worid be 
forthcoming and the records reflected that Delacan borrowed $1,609,% 
from the ULebtor for one «ay. 
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On May 4, 1970, fr. Cowet tC went to Geneva with a eh c} 
made payable temin 1.0.5. bank in the a oret of $10,090,000 
drawn on the ac vunt of Delaucap,. 


The records reflect that on tay 5, 1970, the following 
T 


1.0.5. banks were paid throuqh the pank Of New York, teow York 
City, New York, the following amounts: 
1.° Investors Overseas Dank Ltd. $6,428,146.87 
(King Childrens’ Trust) 
2. Investors Overseas Bank Limited 2,944,571.29 
(Cowett Childrens’ Trust) 
3. Investors Bank, Luxembourg S.A. 462,447.45 
«King Childrens' Trust) 
4. Overseas Development Bank 164,834.33 
(John M. King) 
$10, 000,000.00 


The $40,000 fee called for in the letter agreement was 
paid by a check drawn on the Debtor's account. The interest 
payment on the $10,000,000 note of /lercantile to Delacap in the 
amount of $45,111.10 was paid by John M. King on May 20, 1970, 


Insofar as your Trustee has been able to determine, no 
officer or director of the Debtor recalls any discussion with 
Mr. King regarding the method by which the I.0.S. bank loans 
to the Trusts would be paid, with the exception of lir. Lowry. 


In connection with the attempted take-over of I.0.5., Hr. 
Cowett and Mr. King worked out the parameters within which each 
believed that the other could proceed. There is a writing dated 
April 29, 1970, on the stationery of John mM. ‘ag which sets 
forth his basic offer to I.0.S. It cenerals 2vided that John 
M. King and a consortium ef institutions, twe which were to 
be banks, insurance companies or investment banking houses, would 
cause a three~year $20,990,000 loan to be made to I.0.S. with 
@ standby credit of an additional $20,000,000. ‘The loan would 
be secured by 10,000,000 shares of * 3.5. Management Company. 
The Board of Directors of 1£.0.5. Wo. a cause 51% of the preferred 
stock of I.0.S. (the vote of which -suld elect two-thirds of 
the Doard of Directors) to be placed in a voting trust for a 
period of 3 years and Mr. King and his consortium would be the 
trustees. Options to acquire stock of Mr. Cornfeld and the grantins 
of warrants to purchase stock were also a conditior. of the offer. 


A 1967 settlement order of the src with I.0.S. srovided 
that any firm which owned 18 or more of the outstanding shares 
of I.0.S. could be classed as an “affiliate” and coul« be pre- 
Cluded from engaging in the securities business :- the United 
States or sclling its securities in the United States or to United 
States' citizens. Therefore, to the Debtor or any other United 
States corporation becoming a member of a consortium which would 
acquire the stock of I.0.S. it would be necessary for the src 
to remove or amcliorate the restriction unless it were decided 
that the terms of the settlement order did not apply to those 
Pers. 1s who were not party to the order. 


On May 1, 1970, Mr. King and counsel for the Debtor met 
with members of the SIC ard cortain members of its staff to explain 
the pronosed acquisition of control of 1.0.5. The SEC refused 
to take any official position in the matter and Stated that the 
Debtor would have to rely on advice of its leqal counsel. 


Mr. Kang met with “tr. nvron Boonc, a director of the Debtor 


and a member of the Executive Cormittee, in California on Sunday, 
May 3, 1970. tr. Boone states that the general parameters of 
elj- 


the propeced transaetion vere Cineuncaed by Ir-anine. ul } 
mention fir. Meone r calls of the Nine VYrunts trot Me. Kine 


wanterl to disclose the existence of 3.0.5 steec’ in the trusts 


and to further state that in the event the Debtor shoule qain 
control of 1.0.5., the stock in the trusts conu).:! be transfer: 

to the Nebtor and that the consideration would be the cost 

the trust plus 20%. Accoriding to ''r. Roone, no mention was madc 
to him resariina the existence of loans with banks controlled 

by I.0.S., or the repavrent thercof. Ir. Moone arivised !tr. Mina 
that he belicved the pronosal sugaested for the control of 1 9.S., 
was a geod proposal and that he undoubtedly would back it if 

it was presented to "he RNeard of Directors of the Debtor. Ile 

was aarceahle that the Dehtor, its officers and directors should 
get busy and attemmt to raise the necessary funds, so that in 

the event the pronosal were accented by the Board of Directors 

of 1.0.S.. and ky the Board of Directors of the Debtor, the 

would be ready to meet the commitmen.:. Mr. Boone states 

at no time: dic he, as a member of the Mxecutive Committee, authorize 
Or approve the pronosed transaction and states that he told John 
M. King any such proposal would have to be submitted for aconrroval 
to the full Board of Dir«uctors of the Debtor. 


On tfavy 11, 1970, John It. King entered into a letter acree- 
ment with 1.0.S., substantially in accordance with the initial 
proposal with a closing for the first $20,990,009 to be made 
on Nay 13, 1970. By Mav 13, 1970 eight million dollars had been 
forwarded to Delacan = $2,000,000 throuch the efforts of Bennett 
Ring, $2,500,900 from Continental Illinois National Bank, $1,000,000 
from Arerican Rani: and Trust Cornany, New Yor! Citv, New York, 
$2,000,090 from Nelacapv and $509,000 probably from the !tiami 
National Bani):. 


On Nav 13, 1970, the acrcement of Mav 1l, 1970, was modified 
to provide for a partial closine with an £;,009,C000 three yoar 
loan to be made by the Debtor with the baiance of $20,009,400 
to he furnis ed on Mav 25, 1970, (later «xtended to Itav 29, 1979). 
The agrecment. was further modified to provide that if the Debtor 
ware unable to obtain institutions to join the conrortiuw:, the 
loan could be convertec to a one-vear loan; that the Deltors' 
subsiciary, IPL would receive warrants to purchasn I.9.S , Ltd., 
preferred shares and that tiie Debtor could desionate three merers 
of the I.0.S. Doard of Nirectors until the loan was repaid. The 
$8,000,000 loan was consummated with funds of the Debtor held 
by Delacap without authority of the Board of Directors of the 
Debtor. 


Between Itay 13, and I‘av 29, 1970, personnel of the Debtor 
and Delacan attempted to raise an additional $12,009,900, and 
the SCC was again contacted. On i!ay 22, a letter was delivercod 
to the SMC requesting that it assure ti: Nehtor, The Colorado 
Cornporation (which was then proposed to merge into the Nebtor), 
and The Denver Corpo:ation, which was a member of the !lational 
Association of Securities Dealers, that no action woul?’ br taken 
by the Sc if the Dehtor consurmated the transaction. The smc 
replied t..at it could make no such assurance. The additional 
$2,000,900 was not raised, and John '. Kine did not consummate 
the transaction as framed. The Debtor elected to convert che 
$8,000,000 loan in accordance with the torms stated above. 


Sinee John MN. King did not qain control of 1.9.5 
began enforcing collection of its 310,000,090 loan ‘ 
as Trustee of the King Children Trust. It sold the I.9.S. 
which had heen nledaed and realized on its cash collater 
May 26, 1970, and June 30, 19%u, $2,500,000 was 
from the funds of the Debtor. 


On June 30, 1970, Nelacan surrendered the stock of 
Colorado Corporation and iting Resources Comnany, and your 
as informed that the certificates were surs:ncered to fir. 


- 


and to a Trustee of The Domestic Trusts, Mrs. John iM. hing. 


a es 
A narrat ve statement on the subjce . of the take-over 

attempt and payment of the I.0.5. bank was made} tir. King at 

the Board of Directors meeting of the Nebtor held on February 

1, 1971. The statement was prompted by the then recent action t ) 

filed by the SHC aqainst the Debtor, Mr. King, A. Rowland Roucher 

and Timothy Lowry and ti:2 request of that aqency that a receiver 

be appointed. The conversations of the parties were tape recorded 

by the secretary. The tape and a transcript of tir. King's statement 

will be filed with the Court. 


The loan of Robert Galvin to the Debter of Nay 4, i972 
in the amount of $2,000,000 was paid on June 3, 1970. The loans @ 
ef Continental Illinois National Bank of May 13, 1970 in the 
total amount of $2,500,000 were repaic on May 29, 1970. 


The Board of Directors of The Debtor met on June 1, 1970 
in Denver Colorado and the I.0.S. transaction was discussed. 
Notions werc presented for approval of the transactions. 


The results of the investigation lead to but cne conclusion. ee 
Although it may have been a prerequisite to any offer of take- 
over being considered by the Board of Directors of I.0.S., that 
the I.0.S. bank loans be paid, it clearly was not initially conter- 
plated by any one including Mr. Kine that the Debtor would loan 
mor «y to the King Trust and Cowett Trust. Although $5,000,000 
($2,000,000 of which was secured by Nr. King personally) was 
initially transferred to Delacap by the Debtor, its purpose was 
as collateral. It was not until the so-called take-over had & 
failczd that the financial resources of the Debtor were wroncfully 
used .o satisfy, not obligations to the I.60.S. Bank. but the 
obligation of Mercantile Bank and Trust Company, as Trustee of 
the John NM. King Childrens' Trust to Delacap. At least $5,800,000 
of the Debtor's cash resources was used to satisfv this obligation. 
These expenditurcs were made without authority of the Cxecutive 
Committee or the Board of Directors of the Company. The loss 
ds undoubtedly an additional $2,000-600,. in that Mr. King withdrew € 
$2,000,000 from the Debtor on May 14, 1970 and the record indicates 
that this was in satisfaction of the amounts deposited to the 
Debtor's accourit on tay 4, 1970 as a result of Mr. King's borrow- 
ings from banks. 


£; IRL 
Because I.0.S. desired investments in rese rces prospects: my 


in other countries, such as South Africa, Turkey, Israel and 

the South American countries, Internaticnal Resources Limited 

was formed in 1968 as a wholly owned subsidiary of the Debtor. 

It acquired assets such as titanium permits, copper concessions, 

timber permits and diamond concessions in anticipation of doing 

business with a new entity to be created by 2.0.5. At the request 

of Mr. Cowett, IRL purchased a titanium prospect located -at Cape 

Mergan, South Africa, for $8,090,009 from ltr. Leon Levy. The @ 
value of the property is annmroximately $2,500,000. Your Trustee 

is informed thet at the time of purchase Ir. Levy was indebted 

to Mr. Cornfeld and that the indebtedness was repaid by tir. Levy 

to Mr. Cornfeld hy use of the proceeds received from IRL. The 

new entity .zas to commence business in 1970, and Mr. Cowett estimate: 

that the volume of the business would be between $300,009,000 

and $500,000,000 yearly. The I.0.S. entity was not formed, and 

IPL did not: nave a customer for its prospects. All such prospects 

were subject to ongoing work commitments. a 


g- Immerial-Anmerican--Lark Oil Transaction 


In the latter part of 1968, John M. King met with Mr. 
Jene ilarper, Prosident of Pranklin Cupplyv Company, (franklin 
& pply). Mr. King advised Mr. Warper that Mr. King's companies 


would be duvuing £320 million in business with Mroaalhlia Suede in 
“the next three or-Cour years and, according), he desired a favor, 
The favor was fer ranklin Supnly or one of s snbridiaries 

to purchase for $1,462,176 from trmerial-Anerican the leases 

and other properties anc interest its subsidiary held as the 


general partners of limited partnerships cenominated Imnerial- 
American Resources Fund Partnershins 1966-4, 1967-1 and 1967- 

2. The stated amount was the announced cash surrender value 

of all limited partners’ interests in such partnershins as of 
September 30, 1968. Mr. King further advised i!r. Warner that 

he would cause the companics over which he hac control to do 
sufficient business with Frunklin Supply so that Franklin Curply 
would not be required to use its cash resources to pay the purchacc 
price. Mr. lMarper aarced. A formal written contract was prepared 
and executed by Imperial-American, and Lark Oil Comnany, (Lar): 
Oil) a subsidiary of franklin Supply. The purchase price was 

to be made in instaliments. lir. King further executed a letter 
agreement which was accepted by ‘tr. Ilarner as President of Lar): 
Oil which assured Mr. larper that Lark Oil would be held harmicss 
from any loss and that !tr. King would cause sufficient “business” 
to be had with Franklin Supply to pav the purchase price. The 
Debtor had established an account with Franklin Supplv whercby 

it had advanced proceeds to Franklin Suprlv and Franklin Supply 
would guarantee the price of pipe to the Debtor. The proceed: 
from this account were wronafully transferred by Franklin Supolv 
to Lark Oil and used by Lark Oil to make the initial payrent 

on the purchase price. As payments became due on the purchase 
contract with Imperial-American, the officer of the Debtor would 
advance funds to Franklin Supply under the guise of additional 
funds for the pipe price guarantee account. Franklin Supoly 
would then transfer the fund? to Lark Oil and Lark Oil would 

pay Imperial-American, tne installment. 


In its prospectuses of January 1" °° 9, ana June 15, 
1970, Imperial-American, stated: 


“As of November 30, 1968 *he lease’ aid other 
properties and interests of Imperi .l-American 
Resources Fund Partnerships 1966-4, 1967-1 and 
1967-2 were purchased by an unaffiliated cornora- 
tion (‘buyer’) for $1,462,176 (the angrecaate 

cash surrender value of all limited partners’ 
interests as of September 30, 1968), payanhle 

in installments of $73,109 upon execution of 

tne contract (vecemher 30, 1968), $73,109 on 

or before January 21, 1969 and $328,989 on 

each of Avril l, July 1 and October 1, 1969 

and January 1 of 1970, teqether with interest on 
the unpaid principal balance at the rate of 7% 
per annum. All equipment lcases and all ecuip- 
ment owned by such Partnerships --ill be assianed 
to buyer. Pessession of the waricus pronercies 
and intcrests of such Partnershins pansed ‘to buyer 
as of tiovember 30, 1968, from which date brver has 
been entitled to ail production from, and will 

pay all expenses in connection with the operation 
ef, such proverties and interests. Title to such 
properties and intcrests will not pass to buver 

by assignment until the purchase price has been 
paid in full. The contract provides for reversion 
of all such rpropertics and interests unon a de- 
fault for more than 15 days hy huver in the pay- 
ment of any such installment anc for forfeiture of 
all sums theretofore paid by buver. The General 
Partner intends to reinvest each installment pav- 
ment received on account of the purchase price in 
the Limited Partnership next formed after such 


aveont, on behalf of the Planholders in tie 1966-4, 
226721 and 1067-2 Partnershins (ratabjv). The 
amounts thus reinvested wil’ represent 100.9%, 
‘ , ° 


96.32% and-70.2% af Planholders' Ori-fnal canital 


investime. « in thore respective Par oershaps (beine 
the cash surrender values of their interests as 
of September 30, 1968). Unon assilanment of the 


Propertics to buyer and reinvestment of the pro- 
ceeds of such sale, the three Partnershins will 

be terminated. The sale of the properties and 
interests held by those three Partnerships was, 

in the judgment of the General Partner, in the bes 
interests of the Partnerships. 


By October, 1569, the officers of the Debtor had forwarded $1,100,002 
to Pranklin Supply. Lark Oil paid to Imperial-American $1,100,000 

on the contract but did not pay the installment due on January 

1, 1970. 


When it became ohvious in 1970 that Mr. King would not 
be doing $30,000,000 in business with Franklin Sunpoly as the 
debtor was not even paying its current bills, Hr. Harper began 
insisting that Mr. King henor his letter agreement. 


In the fall of 1970, intermixed with another transaction, 
the leases and other properties and interests which were the 
subject of the Imperial-American contract with Lark Oil were 
transferred to the Debtor and the Debtor assumed and agreed to 
pay $362,167 to The Colorade Corporation, the then assignce of 
Imperial-American -- the balance of the purchare price on said 
Contract. In addition, the receivable of $1,100,960 due the 
Debtor from Franklin Supply was cam 2lled by the Debtor acting 
through its President A. Rowland Boucher. At the time of the 
Closing Mr. Timothy 0. Lowry, the General Counsel of the Debtor 
and also the personal attorney of John M. King insisted upon 
and received from Lark oil the Original of the letter of guarantee 
of John M. King. The net future cash reserves from the properties 
at the time of transfer to the Debtor was approximately $300,000. 


The conclusion reached by your Trustee is that the initial 
“cash surrender value“ of the limited partners’ interests in 
the Partnerships 1966-4, 1967-1 and 1967-2 was grossly exaccerated 
and to establish some credibility as to their value, Ir. Ying 
caused a fictitious sale to be made to an “unaffiliated ccrporation" 
with the proceeds thereof being used to promote further erilling 
funds. It was inevitable that someone would suffer the loss 
of the difference between the actual value of the properties 
and the price paid. This loss was sustained by the Debtor. 


h. Sun Oil Transaction 


In June of 1970 the management of I.0.S. chanced. Thereafter 
Pund of Fund not ty ceased making purchase of interests but 
would not pay for ongoing work commitments. Further, John !i. 
King, Mecom and Lakeshore Associates did not make the payments 
@ue on their cnntracts. 


The Debtor was unable to pay for the work commitment required 
to maintain the Canadian Arctic Oil & Gas Permits. In Sentember 
of 1970 the Debtor entered into an agreement with Sunoco £ & 
P Limited, (Sunoco) a subsidiary of. Sun Oil Comnany, whereby 
Sunoco could earn a 158 working interest in a number of the permits 
by paying £0% of a $16,600,000 work program. If the Debtor had 
not entered into such an agreement the interest of the Debtor 
and Fund of Funds probably would have been lost. The agreement 
further provided that Operations during the time of said work 
program would he in Sunoco, and in the event the Dehtor failed 
to make payment of 40% of the cost of the program when invoiced, 
the interest would be forfeited to Sunoco. The Sebtor did not 
make the payments as they beeame due and at the time of the within 
procecding wan commenced it had not paid-its share of the costs. 
Sunoco gave notice of forfciture on Auqust ate DOTis 


of ~e 


Sur anto separate aqreements with Fund of Fumdn 

and ‘ with and commencing in carly “71, these parties 
made ft. wnt dissctlv to Sunoey - not on war basis of the agrec- 
wens Of December Of 190) and Junuary of 1979, but ratier on 


the percuntaye Of Cnear Claimed wort:ing interust; that is, 437 
an lund cf Funds und 3.125% in Consolidated. 


i. Fund of Funds Spin-Off to Global 
In ¢-:. effort to reduce the amount of the cash redemptio:. 


price of tne certificates of Fund:of Funds, tiie Board of Fund 

of Funds at*-mptcd co spin out the assets held in the F.O.F. 
Proprictary . and, datural Resource Fund Account together with 

49% of the preferred stock of I.P.1. (real estate company), into 

a United Kingdom Corvoration named Global Jatural Resources Limited, 
(Global) and then tendered the stock of this new corporation 

to the then certificate holders of Fund of Funds. The action 

was to have taken place on August 7, 1970. The stock in the 

new company was not made available to the certificate holders 

of Pund of funds ur.til April of 1971. In the interim, Mr. Robert 
Vesco gaincd control I.0.S., Ltd. He arranged a management agree- 
ment between Globai a:.d a company, the stoc of wh’ ch was later 
transferred to a company he beneficially owned. Hix ier trans- 
ferred the stock of the management company to Globai for stock 

in Global, and the management agreement was cancelied. \: 

Vesco thereby obtained 950,000 shares of Global fer nothin: 

The voting of this 950,000 share block, in the opinion ut yo:: 
Trustee, has elected all directors of Global since the issuance 
thereof. 


Recently, the SEC commenced an action against Mr. Vesco, 
I1.0.S., Ltd., Fund of Funds and others. The United States District 
Court for the Southern District of New York announced that 
it will appoint a receiver. Your Trustee does not know whether 
the Receiver will make claim to the assets claimed by ' .obal, 
title to wnich may still be in the Debtor. 


—— 


3. Change of Business and Defaults 


By the summer of 1970, the Debtor was required to drastically 
change its mode of business. It attempted to develop its own 
working interests in the properties; however, it found that many 
of such properties required the development of not only its own 
workir interest but the working interest of Fund of Funds and 
others, ho, for one announced reason or another, would not pay 
their share of the costs. 


In September of 1970, the Trade Creditors and the Debtor 
entered into a formal Trade Creditors Plan covering approximately 
$15,000,000 in trade debt. The plan called for payment of monthly 
installments on the debt and required the debtor to secure the 
debt by executine a Mortgage and Security Agreement covering 
the Debtor's interest in Long Island and Diamond Island located 
in Casco Bay near Portland, Maine and, in addition, to execute 
a negative pledge. 


In the fall of 1970 an informal agreement was entered 
into with banks holding notes totaling $19,900,000 wherein the 
Company would pay the indebtedness down at the rate of 5% 
per month. Later, the Debtor assigned certain properties to 
secure the indebtedness. 


The total number of employces of the Debtor dropped to 378 
in January of 1971, to 127 in August of 1971. As of October 1, 
1973 the number of employees exclusive of South African personnel 
is 65. 


The Debtor was unable to meet its commitments to the trade 
creditors and to the banks. Mechanics' liens and Internal 
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Virtually all ot the preapertge:: af the Debtor, efleet ive ts, tr 


H ye 
Pim; the flew of cash to the Debtor amd poe dadiog Chee heey: Lopane 
of its ei) vn! oon pronpects. oa had to puid dts shere of 
development costs, the bebtor war the verge of losing its 
major prospect by forfeiture: n its anterestio in the Can- 
udian Arctic O11 and Gan Perm 


In the agreements with Cuntinental Tllinois National Bank, 
Narth O11 Company end Lvanston Charitable Association, the per- 
eentage of dedication of revenucs from production was 40% to be 
increased to at least 85% and in some instances to 1002 if certain 
minimum payments were not made. The minimum payments were not mad 
and appropriate demands were made upon production purchasers. 


The Debtor did not make the intcrest payments on the de- 
benture issucs and the indenture trustees declared defaults and 
accelerated the payment date. 


At the time the within proceedings were commenced, August 

14, 1971 virtually every asset of the Debtor was either encumbercd, 
subject to forfciture or located without the United States of 
America. The Minutcs of the Boarc of Cirectors of Debtor on 
March 19, 1971, reflect a discussion relative to the proceeding 
being instituted pursuant to the Bankruptcy Act. If the pro- 
ceedings had been instituted ther, instead of some five (5) months 
later, many of the problems of this estate. might have been averted. 


3. FINANCIAL CONDITION OF 7..f CERTOR 


To maintain the Company, this Trustee, over the objecticns 
of many creditors, obtaired aa Order “f Court and a commitment fro- 
Chemical Bank of New York ta borrow $3,000,900 in increments of 
£250,000 each, secured by Trustee Certificates. The Trustee bor 
rowed a total of $3,030,030. The balance of :adebtedness to Chem- 
ical Bank is presently $500,000 and the Trustee contemplates re- 
paying the loan in fu.l in ¢c+> first-quarter of next year. w#ith- 
out such borrowing, it woulu have been impossible to maintain the 
Debtor and its assets. 


The Reorcanization Court approved a settlement of the Debtor's 
dispute witn Sunoco and the claimed forfeiture was withdrawn. The 
Court also permitted the rejection of the contracts with John M. 
King, Mecom and Lakeshore Associates. The United States Court of 
Appeals for tse Tenth Circuit has affirmed the Court's decision. 

Mr. King and The Colorade Corporation (the assignee of Mecom's 
contract) have liied or will file Petitions for a Writ of Certiorari 
to the Supveme Court of the United States. 


the Trustee attempted to obtain a positive cash flow in a 
three step procedure: (1) a settlement and compromise of the me- 
chanic liens; (2) é settlement of the income tax liability and the 
posting of gecitic security to secure the claim for interest equal- 
ization tax; and (3) a restructuring of the production payment, in- 
cluding a reduction in the interest rate. 


With the assistance of members of the Trade Creditors Com- 
mittce, a settlement and compromise was reached with the mechanic 
lien claimants on the major producing properties, whereby the 
Claimant accepted 753 of his claim in cash and 2£% thereof as an 
unsecured claim in the estate. The claimants waive any claim 
for interest or attorney fees. 


Your Trustce has resubmitted an offer in compromise to settle 
the income tax liabiiities to the Internal Revenue Service and the 
Department of Justice. These government agencies have not replicd. 
Its initial jeopardy assessment of $8,310,169 was overstated by 

5,771,014 in view of the tax loss carrybacks and, of the balance, 
some $1,677,835 of the assessment relates to interest cqualization 
ta.. claimed as a result of the attempt of John M. King to take over 


¥ 


A 20'7 


Revenue Service is grossly overstated; Chat the Debtor ts met Lisle 
for interest equealizition tax and at some Came. probably when Caced 
with Llitligetiny twtr lLaim, the Internal Reven Servier will accept 


a reasonable offer in compromise. 


The dedication of 852 of the proceeds from the producing 
e properties must be reduced. As cof the end of this year your Trustee 
belicvecs that the payments will ' paid down to a point where the 
lender will reduce the payment 2 “i:at a positive cash flow can be 
achicved. 


The cash which can be generated from the producing propertics 
and from tic sale of assets not necessary to a reorganized compuny 
should not be utilized to pay the pre-petition debt of the Debtor. 

e This money should be used to develop che assets of t!2: reorganized 
company. 


4. TRUSTCC'S COMMENTS ON THE CAUSES OF DESTORS' CONDITION 


It is the belief cf this Trustee that the management of 
the Debtor in the years 1967, 1968, 1969, never considered the pos- 
sibility that the economic conditions of this country, or for that 

& matter, the world, would ever approach a situation where investors 
would not invest in mutual funds or natural resource assets; in fact, 
would be usable to obtain funds to invest in such assets. However, 
more of the investing public in 1969 found it desirable to put their 
investment dollars in more conservative stocks and bonds at the then 
high rates of return. The redemptions of mutual fund shares became 
greater than the investments. The needs for cash to meet this 
deficit called for liquidation of assets. The Debtor's assets were 

ee not of a type easily sold. 


In the middle of this period of losses, and with decreasing 
income from the various charges made on resource investments, John 
M. King tried the takeover of I.0.S. and its affiliated organ: i- 
tions. Nearly $20,000,000 of the Debtor's assets and credit wee 
used for this purpose. One can only guess that if tiis 2,000,000 
or @ part thereof had been available to the Debtor, whether the 
& Debtor would have had the ability to exist through the 1970-1971 
period. The Trustce believes that it would have weat ered the coriition 
in some form without needing the help of a Chapter X ; -oceeding. 


The Debtor's rapid exp insion had created an expensive complex 
of companies of highly paid personnel and left in Debtor little in the 
way of funds to protect and develop the assets. Many assets were 
sacrificed. The contraction of personnel was slow. 


The Trustee's investigation of the expenses paid for travel. 
Promotion and similar items shows that they were at a luxuriously high 
level, were allocated to departments, to companies and to individuals 
but whether the judgment decisions on <uch allocations were correct or 
not, the Trustee cannot express an opinion. 


Each Board of Directors of the Company from 1961 forward granted 

& the requests of Mr. King. In most instances, Mr. King made the de- 

cisions, consummated the transactions and then presented the same to 

the Board of Dirzctors for its ratificaticn. The roard of Directors 

of the Debtor should have taken it upon themselv2s to become advised as 

to what resources of the Debtor were * be used to takeover I.0.S. and 

should have installed safeguards to insure that any cash posted would 

be returned if the takeover was unsuccessful. Further, the banking in- 

stitutions involved should have insisted upon like safeguards. 


® 5. MAJOR UNRESOLVED CLAIMS AGAINST TIIC DEBTOR 
a. Global Natural Resources Limited 


Global claims that the Debtor is liuble to it for damages 
in excess of 200,000,000 and disputes the validity of the net operatin; 
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profits interest. Its; cleiim for chamenes. 16 Uhot Che Debtor emwed it 

* prede coscor a fibesary duly as an investment culvacor amd tuted of 
vending propertre ak cont, Charged Fund of mids: intllated pricen for 
the interests. It claims that ipgre ttt were sold to Fund of Fuse 
after it had been determined the properly was valucless as «an oil ane 
gas prospect. It claims that the net oper sting profits anterest is ne 
a legal buriicn upon its propertics and has petitioned the Keorquniza- 
tion Court for icave to sue the Debtor in Canada for a judicial deter- 
mination of the interest. Global has not received legal title from ti.. 


Debtor to many of its claimed asscts and has demanded the same. 


The Debtor bclicves that it was damaged by Fund of Funds and 
Global by their failure to make payments due on work commitments and 
by reason of LO.S. not making payment of the $8,000,000 note. Further, 
the Debtor questions wicthcr Global, because of the machinations of 
Robert Vesco and his associates is the zightful successor to the assets 
of Fund of Funds. 


There is no question that the Debtor made a profit on its sales 
to Fund of Funds and some of the sales prices charged were substantial:: 
abo-re the cost to the Debtor. The records of the Debtor reflect that 
on some occasions the properties were invoiced to Fund of Funds after 
some exploration had been completed. The explanation of the officers 
of Debtor is that there was always a time lag in the preparation of 
reports and other papers acccmpanying invoices, that geclogical, sec- 
physical and drilling might continue during the invoice period. The 
Debtor most always retained an interest equal to that offered to I.0.S. 


It is obvious that the business relations between the officers 
of the Debtor and the officers ¢/ I.0.S. were conducted so that Mr. 
King, Mr. Cornfeld and Mr. Cowett would profit. The investors in both 
companies have suffered by reason of their acticns. As between the 
two companies, they must suffer the consequence of the actions a 
their SSicers who were in charge Q2t th ; our irustee 
Qubt that Mr. Cowett 
what charges were beina made and actual y encouraged the same. 

: the net opera S iiteres tully rec- 


) 3 Ors r 
ognized at all times. Personnel Ry Z.c. Ss. and subsidiary corpora~ 
tions purchased the same. , 


nas 


It is the expectation of your Trustee that the claim of Global 
for damages and the dispute over the net operating p.ofits interest 
will be amicably resolved, so that a monetary claim is not recognized 


in Globa. and the net operating profits interest is restructured into 
@ more common form of interest. 


It is imperative that the parties resolve their differences 
es it applies to the Canadian Arctic Oil and Gas Permits. If the 


b. Consolidated Oil & Gas Company 


The Debtur is indebted to Consolidated on a note in the 
approximate amount of $550,000. Consolidated paid the Debtor approx- 
imately $1,660,000 on its contract for a 3.125% interest in the Arctic 
permits. It has paid Sunoco approximately $400,000. It claims that 
the Debtor breached its contract by entering into the Sun Oil Trans- 
action and further asserts that the representations were made by Mr. 
King which were not true. It commenced an action against the Debtor 
requesting rescission and damages. The Trustce has requested per- 
mission of the Reorganization Court to reject this contract. The pe- 
tition has not been set for hearing. 


ce. Officers and Nirectors Liability Insurance, Class Action 


Claims of Investors, Claims Over ot Officers and Directors 
and Contingent Cluim tor Contribution ot Arthur Andersen 
pL Ra RE TE SE a 
& Company. 

The Charter of the Debtor and its By-Laws provide that 
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fer reasonable expenses ineurred and Tiabi lily riape etl on Cleadine: 
made against them lO reason of their being an Tt ficer and director 
of the comany, provided that no such officer of direetor shal) he 
indemnified im relation to ony matter to which he Shall be fraud ly 
adjudged to have been guilty of a breach of duty as an officer or 
director. 


The Debtor secured an Officers’ and Directors’ liability in- 
surance policy to indemnify it and the officers and directors from 
claims of third persons. The policy initial limits were $1,000,000 
and late were increased to $&£,000,06° In the early part of 1969 
at the .ime a former director resigned because of what he believed 
to be conflicts of interest held by John M. King, the limits were 
raised to $10,000,000. 


The policy is in two parts. The first part indemnifies the 
officers and directors for claims against them by reason of their 
being officers and directors for whicn they are not indemnified by 
the Debtor and from which they did not personally gain. The claims 
the Debtcr mey have against the directors may be covered by the 
first part. The second part of the policy i:demnifies the Debtor for 
loss it sustains by reason of indemnifying its officers and directors. 


The insuror has commenced an action against the Debtor and 
certain of its officers and directors, claiming that the policy is 
void from its inception, by reason of certain representations which 
it claims were false, namely, that no officer or director knew of 
any factual situation wh.ch may lead to a claim by third persons 
against the Company or its officers and directors, based upon con- 
flicts of interest. 


The Trustee is defending the actien and requesting the Court 
to declare the policy in full force and effect, mainly. upon the 
basis that if there were such factual situations at the time of the 
issuance cf the policy, the insuror knew about the same or should 
have known thereof in that its agent was in daily contact with the 
Debtor and the insuror or one of its group insured under all types 
of insuring agreements, all other per~ons or entities with whom the 
alleged conflict existed. 


Investors in the stock and domestic debentures of the Debtor 
have commenced class actions against the Debtor and all of its 
officers and directors. The claims total in excess of $300,000,00C. 
Arthur Andersen & Company, the Debtor's incependent accountants, is 
also a party defendant. Said investors, acting through class action 
plaintiffs, have filed claims in the estate. The cleimants generally 
allege that the securities were misrepresented to them in that the 
profit of the Debtor was grossly overstated and that full disclosure 
of the transactions with I.0.S..and The Colorado Corporation were not 
made. The officers and directors of the Debtor have filed contingent 
claims against the estate asserting that “he Debtor, by reason of 
the indemnification provisions of the Charter, is responsible, not 
only for any eventual liability, but also their costs in defending 
the actions. Arthur Andersen has filed a contingent claim against 
the Debtor and its officers and directors asking for contribution 
in the event the class action plainti.fs are successful. 


It is hoped that these problems can be resolved by the in- 
suror paying some money to the Debtor in cancellation of claims the 
Trustee has against those directors who did not personally gain from 
the transaction (the Trustee will not cancel the claims it has against 
officers and directors, mainly John M. King, ~ icre it can be demon- 
strated that they personally gained); that the class action plaintiffs 
rep escnting so-called defrauded investors between certain dates be 
pasd some moncy by the insuror and the Trustce will recognize an un- 
secured claim in such class, and in exchange therefor, the policy will 
be cancelled; the class actions will be dismissed against the in- 
dividuals (exeept as to those who may be covered by other insurance); 
and the individuals will withdraw their claims for indemnity. 


Analerr cen ned Certipeanmy. The clam wert Farr ¢ ata vbsret neon * Ayt lve 
Anderven and ¢ n ‘ merit Glee i ler ie ie tr woth the 
out comm: Of Ulner Cae action claim wetemet ole In the event th 
piurnti’! > hl succeenoind wmoaingnt Arthur Ambersen ame Arthur Ack 
sen is succenst il ain itr claasm Over, it s the suqgest of th 
Truste that the clans action plairntiits reduce tac dollar amount 
of tl claims against Arthur Andersen by the economic cqulvaten 
of ti Jollar claim for contribution against tie Debtor. 


The task of settlement will be difficult but not impossible. 


d. John ?t. Kina and Affiliated Companics 
yonn it. hin 


John M. King is personally in a Chapter XI Arrangement 


Proceeding. The Colorado Corporaticn 1s presently resisting an 


involuntary pet:tion in bankruptcy and Imperial-American is under- 


going reorganization under Chapter X. 
laims by all partics against the other. 


There are many i 
] e can successfully defeat any claim made 


¢ 

Your Trustee belicves h 

by Mr. King or his companies. If a claim is honored your Trustee 
will request that it be equitably subordinated to the claims of 


all others. 


The Trustee's claims against Mr. King and his corporations 


are many and will not at this time be separately discussed. Your 
Trustee believes a claim against Mr. King is presently uncollectas: 


6. THE ASSITS AND LIABILITIES OF THE DEBTOR 
Ae 


The major assets of the Debtor are described jin Annex A, 
together with the Trustee's estimates of values as of June 30, 1973 
Your Trustee has authorized Mr. Gene Roark, his consultant, to re- 
tain experts t- make appraisals cf said properties in preparation 


of the hearing scheduled for December 3, 1973. 


In regucd to the Canadian Arctic Oil & Gas Permits, **e inter- 
est of the Debtor cannct be definitely described in that tn. con- 
trov: :ies between the Debtor and Global an‘ Consolidateu havi not 


beer ecsolved. The port facility's highest aid best use is aS a 


deepwater port. Because of the objections made by ecologists, the 


facility is presently being used for storage of fuel oil only. 


The assets of IRL are considered to be equal to only the debt 
of that company to the Trustee, Bank of America and Credit Suisse 
fall claim to be secured) and accordingly, the stock of IRL is of 


no value to the Debtor. 


Annex B reflects the liabilities of the Debtor as reflected 
by its books as of June 30, 1973 with adjustment therein taken by 


the Trustee to reflect clains which he will contest and claims 
which he may allow but.are not reflected in the books 


The amounts ascribed by this Trustee to the total assets an 
liabilities of the estate are based upon the assumption that there 
will be a reorganization of the Company; that the xeorganized Com- 
pany wiii ‘te completcly debt free with a sufficient cash flow to 


enable it to continue to develop these assets; that the questions 


between the Debtor and the Global Natural Resources Properties 
Limited will be amicably resolved; and that the claims of the i 
vestors will be resolved by the recognition of a claim in them 
as a creditor of the cstatc. 


The Trustee recoaqnizes that the preparati nex A and 
Annex B included his affixing values to assets and liabilitiacs 
which in the final determination will be the judgments of num 
courts afier the taking of evidenee. The evidence 15 not ali 
able and the ¢ ts' Judqments unknown Lecause the Trustee has 
proacheu the valuation of usnets and Jiuhilitics wit the Same 
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o of the Delbter and pur pproval ae j r 2 
Court settled the action cciv t 3 
reflected in the cash of the Ocbtor n i 

' an action’ agaiast Franklin Supply, Lar oucher, 
Timothy G. Lowry and his former la irm ment i 
the amount of $1,100,000 based on Lar 2 
transaction. In the event the officer 3 c 
policy-class actions by investors-1is n rus 

& intends to press suit against the dire to atain 
the asscts of the Oebtor and in permit to th 
same for his own gain. Your Trustce i the in- 
vestigation as to the responsibility o ions Ap- 
propriate cliims will be filed in the he C 


Corporation estates. 


8. IRL SHOUSD BE LIQUIDATED 
pS AAs 


be VLDAL 


The necessary capital to <xploit ice- 
able. fhe Company should be liquidated in 
the procceds therefrom wi'l be sufficient 
estate for expenditures made, Credit Suiss 


9. THE BUSINESS OF THE DEBTOR SHOULD te? St 3 
PLL MS eS te ee he 
THE DEBTOR REORGANIZE 


In the opinion of the Trustee, the busine 
should be continued and the Debtor should be reorg 


nature of the assets of the Debtor, especially the oil and ga 
Jrospects are such that if the Debtor were liquidated, the dollar 
amount reccivced would be wholly insufficient to pay the creditors 
and a purchaser of the assets who has the resources to develop 
the asset, would experience a windfall The difference between 

& what creditors of the Debtor would receive if liquidation occurred 
and the potcntial of what they may receive if reorganization is per- 
mitted, is so substantial, that it is in the best interest of all 


who would participate for the Debtor to be reorganized. 


The Debtor, if reorganized within the immediate future, 
a different name, stands a reasonable chance of succeed 
oil andms company, if the cash from its producing prope 
we from the sale of assets unnecessary to the new company 
to develop the oil and gas interest of the Debtor. To 
Such a result, it will be the suggestion of this Trustee 
unsecured creditors and those creditors who are not fully 
take an equity position in the reorganized company in canc 
of their debt. 


ap Respectfully submitted, 


Charles /.. saer, Tr 
King Resources Compan 


International Resources Limite 
Mtorney for Trus 
1900 Security Life Buildings 
Denver, Colorado #0292 
e 893-1000 
— 
> ww 


Nw 


10. 


Description 

The major producing oil and gas propertics of 
re the subject of 1 report made 
ssociates as of January 1, 1972. 
reserves at that time were in 
,0C0,000 The Trustee belicves 

that in spite of two years deplction on these 

propertics because of the change in the market 


price of oil and gas that the rescrves are in 
excess of the previous i2port. The Debtor 
also has numerous small producing properties 
with reserves in excess of $1,000,000 and 
residuals in excess of $500,000 on other 
properties. 


The Debtor has in excess of 1,000,000 acres of 
undeveloped oil and gas properties in Montana, 
Wyoming, Colorado, Utah and New Mexico. 


The Debtor has in Canada, principally in the 
Province of Alberta, producing and non- 
producing oil and gas acreage with estimaced 
reserves in excess of $9,000,000. 


The Dector acquired interests in oil and cas 
permits in the Canadian Arctic Islands and 
while the gross amount of acreage and the 

total permits is in excess of 36,000,000 acres, 
the Debtor's original net position was closer 
to 22,000,000 acres and probably at the present 
time owns something in the nature of 8,000,000 
net acres. 


The Debtor owns a 70% interest in a joint venture 
covering Block 175 East Denver, on which is 
Situated three cffice buildings. 


The Debtor owns storage facilities and an oil 
terminal on Long Island and Great Diamond 
Island in Casco B.’, Portland, Maine. 


The Debtor owns, throush a subsijiary, 23.169% 
of an oil and gas permit in the Dutch North Sea, 
nermally refcrred to as Block L-14. 


The Debtor owns in Canada, an interest in 
several mining permits on which considerable 
exploration has been done. 


The Debtor owns, through a subsidiary. an 
interest in cash and real estate in Mexico City. 


The Debtor owns 75%, and through a partnership, 

additional pereentage of mining claim near 

Revelstoke, British Columbia, Canada on which 
ted the Mt. Copeland molybdemum mince. 


is loca 


4,500,000 


30,000,000 


3,000,000 


500,000 


500,000 


.» 


] securitics. 
The Debtor has through @ Gubci 
national Resources Limited, in 
four titanium bea sand 
in a company i 
frica, am 
a prospec 
Africa, 
permits in 
in several] 
interest in 
permits in 
Suez. 


=> & 


vw rr 


Feonorsadwu. 


tnership with 
Peninsula and the Gulf of 


ral 


The Debtor has 
notes receivable 
parties 


The Debtor has quite extensive files covering 
geological, geophysical and other engineerin 
data on numerous mining properties, oil and 
gas prospects, which from time to time are 
usable by the Debtor and by others. 


The Debtor was insured by several policies i,500,000 
issued by the American Employers Insurance 

Company under what is generally referred to 

as an Officers a d Directors Liability Policy. 


Cash in bank accounts as of June 30, 1973. 5,865,000 


Other property and equipment. 353,000 


Prepayments. $22,000 
Inventorics. 


Total Assets 


n to Contincntal 
e @t al 
Notes Payalle: 
Banks $18, 
State of Ohio 8, 
Secured Mortcaces 
Others 
Accounts Payable 
Pre-Petition ac ts 
payable and c 
accrued liab) 19, 
stimaved cla based 


Om yuarentcec indebt- 


eukei- 


f 
sfter liquidation 


Estimated claims for 
taxes due, incl ing 
Internal Reve. ue 
Servic 


e Subordinated 


Trustee's Certificates Payable 


Post-Petiticn debt 
accounts payable 


and Trustee' 


s 


-0- 


oo 
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>°2 


oO oO« 


coo°o°o 


~ 
w 
~ 
ae 
uw 
o 
oO 


38,456,000 


2,009,000 


May 19, 1976 


Hon. Marvin E, Frankel 

United States District Judge 
Scuthern District of New York 
United States Courthouse 
Foley Square = Room 2002 

New York, New York 10007 


Re: United Stetes v, Kinz, 75 Cr. 70 


Dear Judge Frankel: 


This afternoon we received a call from che 
defendant Boucher’ counsel inquiring if Mr. VonStein 
had obtained in cue course of his investigation a report 
by the Trustee of King Resources Co. dated October 10, 
1973. Counsel indicated over the phone that this parci- 
cular report contained materials relating to the issues 
in thir case and was based on Boucher's 1973 testimony 
pursuant to Section 167 of the Bankruptcy Act, 


A copy of that and two other reports have been 
found in cur files, and we enclose copies of all three 
reports, Mr. Von Stein tells us that he believes he ob- 
tained the October 10 report and the Trustee's applicaticn 
Number 65 from J+:. Pfeiffer, who is counsel to the Trustec 
of King Resources, * me time in the fall of 1973. Mr. 

Von Stein cannot be positive about this because the back 
page of the October 10 report indicates that it is a copy 
that wes mailed to The Fund of Funds in Switzerland, and 

h2 may have obtained it in the summer of 1975 at the same 
time he picked up a number of otiier documents in Switzerland. 
The third document was obtained by Mr. Yon Stein in the 

fall of 1975 from the Chicago office of the Securities and 
Exchange Commission. 


a“ 
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Hon. Marvin E. Frankel — 7 


. To the extent that any of these documents 
contain any information given by Boucher in his testimony 
at the Secticn 167 proceeding in August, 1973, we do not 
believe them to be "tainted" because, for the rea:ons 

stated in cour previously submitted memorandum of lew, that 
testimery was nct immunized. In addition, we are submitting 
a@ grour of documents comprising of notices to crediters cf 
er statewents by John King, which were obtained by it. 

Von Stein in the fall of 1975. While we have no reason to 


believe these documents refer to any testimony given by /@ 
Mr. King at his bankruptcy proceeding, we have avoided ‘: 
reading them 4a a cauticnery measure. 
Due to the shortness of time, we felt it advis- 
able to bring these matters to the Court's attention e 
immediately, and we will submit @n affidavit with additional 
facts as soon as we can ascertain then. 
Respectfully yous, 
* 
ROBERT B. FISKE, RR. 
United States Attccney 
& 
“JOHN R. WinG 
Assistant United States Attorney 
Enclosure * 
ce: Michael Armstrong, Esq. 
Barrett, Smith, Schapiro & Simon 
+26 Broadway 
New York, NY 10004 ee e 
Ardrew J. Maloney, Esq. | 
Meiency, Viviani & Higgins 
1290 Avers3 o€ the Americas 
New York, ‘Y 10019 e 
e 
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A Zz GRITED STATES CF AMERICA 
THIS ORDER Is ay ORDER Before tae 


se ya A PRIVATE oR SSCUNITIES AND EXCHANGE COA4ISSION 

POL“PUSLIC INVESTIGATIO : 5 
u 

4D IS BEING FURNISHED To yoy ih a 


et REQUEST For YOUR ony 


: 


In the Matter of 


_ , + ORDER DIRSCTING. A-FRIVAT™ 
FUND OF FUSS LTD. INVESTIGATION AND Ts. 9 DIS 
KING RESGURCES COMPANY OFFICERS TO TAKE TSSTDUY 


File No. 10-669 : ° 


ee 


= 


The Caszission's pubdlic official files disclose that: 

A. The securities of King Resources Company ("ZRC") are registered 122): 
the Commission uncer Section 12 of the Exchange Act end are traded on the cvcr- 
. the-counter morket. : yi 


B. John XN. King ("King") owns approximately 16% of the outstanding stwc': 
of KRC and until fogust 13, 1970 was Chairman of its Board of Directors. 


C. Fund of Funds ("FOF") is an open end mutuas fund ineorporated in Cenc-. 
with shareholders throu;,houtc the world, Its managenent compeny, FOF Maascecen: 
Co., Lie., is a subsidiary of the 10S Ltd. ("10S"). Both are defendents in 
S.E.C. v. Robert L. Vesco et al., 72 Civ. 500i, U.S.D.C., SDXY, filed Novezbes 
1972. 3 


Il ; 

Members of the staff have reported to the Comaission information which tends = 

to show that: ; 
— eet al = s s 2 . 

A. Fromoon or about Jenuary 1, 1968 KRC sold to FOF and its subsidierics 
securities, including undivided interests in oil and gas propertics. 

- KR. 10S, FOF, their officers, directors, and others participated in vin 
sale, veluation, and reporting of such securities. Such securitics were iscer>. 
in the public valuation and reports of TOT. In 1970, certain assets of FOT. ia- 
cludiny, those purchased from KiC. were plaeed in a newly forued English Nose ces. 
corporation nad Global Natucl Resvureces Vreperties Led. ("CGlabal"). 


C. While engaged in the ofier, purchase, and sale of such securities and of 
Shares; KiC, 10S, Fur, theic officers, directors, employees, John M. Ring, Rows air 


ALIT A? 


e rn “™ 


- EE a SL 
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? : 
Bower HH. Coeth and others made untrue stetesents of material facts and have 


oust! Simul are c cting to state waterial £acts necessary to meke the statc- 
eents uate, in the linht of the cireumstanees under which: they were made, not 
misleading conceraing, among other things; (1) the valuc of shares of FOF, ond 
(2) tir: vaiue, productivity, and merit of the sccuritics sold by KRC. 

D. From on about Janucry 1, 1968 KRC, 10S, their officers, dircetors, explore 
Jota M. King, Rowland ucher Edward M. Cowett and others caplayed devices, selx-. 
and artificics to defraud and cngancd in transactions, acts, practices, end cours 
of business thich may have operated as a fraud end a deceit upon the public and ror 
in connection with solicitations to purchsse, purchases, and sales of the securitic 
mentions in ssragreph IL chove and shares of FOF in that,° among other things, (!) 
the asuvre neoned persuus obtained moncy from FOF and FOF shareholders through mis- 
represeatations end omaissions to state materiel facts and conecelment of material 


sigiearics {meludiag undividued interests in oil and gos properties, (2) the sbave 
‘named persons participated in acts which misrepresented cuch securities, and (3) - 
of the schere, FOF established Glcbo!l, placed in Global- such securitics, and discr 
Global's shcrcs to sharcholders of FOF. 


. 


E. While engesed ia the offer, sale and cclivery of said securiti es, such 
persons, directly end indirectly, made use of the mails and means and instruncnts 
of transporzetion and cozmunicetion in interstate commerce, and of the mecns and 

insirumentclities of interstate commerce. . . tae 
rd . f 


: Son —s écens £¢ eppropr 

j end necessary end fer the prot 

be eee; ° . 

: 1. to ascertain the facts concerning the matters set forth in poregreph 
Il above, end 2 


. : - . 
- 


2. to determine whether there have becn possible violetions of Section 3 
end 17(a) cf the Securities Act and Section 10(b) of the Exchange Act 
énd Rule 100-5 thereunder. 

IT_1IS ORDERS, pursuant to the provisions of Section 21(a) of the See 
Exchange fet of 1934, thate private investigation be nade to determine whet 
the cLevesaid persons or any other persons heve engcged or ere about to en 
any of the reported ects or practices or in any ects or practices of sizil 
purposrt or object; and 

IT 1S FURTHER INDERDD, pursuant to the provisions of Section 21(b) cf the 
Securities Exchenee Act of 1934, that for the purpose of such inves stigatiun, 
Dousld J. Steckinn, Joseph F, Servs, Jena J. Kelly, Jr., Robert Laprade, ‘ihomson 


eat Jervold Larcet.i and cach of thea, is,lereby 
his Cy cissiem cai empowered to edeinister ost lis 
blesses, ceseel Cheie attendanee, trke evidence 
SF SM Leeks. pepees. correspondence, avmerania 
relevant and meterict to tie inquiry, and to perfera 
seh in connection Cheresith as veeseribed by lew 


. Secretary 


“concerning the nature, avality, ard vciue a the Svcurities sold to FOF and its si::- 


te 00 wre 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


“-e eee ere ec eer en ee = 
UNITED STATES OF AMERICA, : 
“we H AFFIDAVIT 


JGEN M. KING and : 
A. ROWLAND BOUCHER, 


75 Ce. 70 (EF) 


Defendants. : 
-ewrereevseseeeeeeeese co «| 
STATE OF NEW YORE ) 
COUNTY OF NEW YORK + 88.: 


SOUTHERN DISTRICT OF NEW YORK) 
JOHN RB. WING, being duly sworn, deposes and 


1. I aa ap Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney 
for the Southern Distriet ef New York, and I am familiar 
with the facts and proceedings in the above-cuptioned case. 

2. This affidewit is submitted in opposition to 
the defendants’ miltiple post-trial motions to dismiss the 
indictment, to set aside the guilty verdicts and for 
judgments of acquittal, a tm the alternative for @ new 
trial. 

3. On January 29, 1975, Indictment 75 Cr. 70 was 
filed against the defendants King and Boucher, charging them 
in four coumts with securities freud, mil freud, wire fraud, 
and conspiracy in violations of Title 15, United States Code, 
Section 78(j) and Title 18, United States Code, Sections 1341, 
1343 and 371. Om July 1, 1976, after a six week trial 
before the Hon. Marvin Z. Frenkel, United States District 
Jadge and a jury beth defendants were found guilty om ell 


counts. 


“re 
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4, Defendants have now renewed their pretrisl 
motions to dismiss the {adictment on the ground cf intemtions! 
and prejudicial delay in the Government's investigation and 
prosecution of this case. Defendants argue thet because 

ef certain information provided to the Denver SEC office 

by Dr. Frederickson in Merch, 1971, the SEC had been 
informed at that time cf “all factusel allegations” of the 
fraud and knew of "all relevant witnesses end all key 
documents used by the Government te prove the allegations at 
triel.” (Armetreng affidavit pp.1-2). The evidence at 
trial clearly contradicts this claim, While *-derickson's 

‘ infermation wes relevant to the Mecom sale aspect of the 
fraud for which these defendants have been convicted, the 
mosssic of proof presented through 40 witnesses and more 
than 300 exhibits during a six week trial involved mmereus 
“factual sllegations," “witnesses” end “documents” of which 
the SEC had absolutely ne knowledge in March 1971 or fer 
some time thereafter. 

S. Without reviewing all the evidence in detail, 
it is worth neting that in March 1971, the SEC hed no knowledge 
of such matters as: 

(a) ‘The two Arthur Andersen representation letters 
signed by King and Bounher in Jamery end May 1970 which 
constituted the primary false er counterfeit docusents in the 
case, Plies the other false «*atemn:.2 wede tes Arthur Andersen 
(Hubbard's Jancary interviews of King and Boucher, Boucher's 
false representation letter of June 1971) and to the POF 
directors (July 1970 meeting at Renfret's offices) as to the 
bena fide nature of the Arctic transactions, BSeucher's counsel 
recognizes these false ststewents to be the heart ef the fraud 


in this case, (Malonsy sffidavit p.7). 
«2 


| 
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(b) Most of the circumstantisl evidence 
indicating that the Bristol Bay transaction was entered 
inte at an unreasonably high price by Boucher before he 
ever talked to Cooper. (Cooper's diary notes which indicate 
that he ween't asked about Bristol Bay until 7 or 8 days 
chen ten cecininth tate iinlghin-to Ci te tents Wt 
when Cooper was refuting Federickson'’s claim of a COG side 

(c) The December 1968 fraudulent valuation based 
on the Fox-Raff sale. 

(d) ‘The under-the-table offer to Standard Oil to 
induce a purchase of the Arctic interest at $15 /scre. 

(e) Ewidence that KIC's Calgary office was 
offering the same Arctic property st spproximately $4.50/acre 
up until December 23, 1969. 

(f) Ewidence that KRC was obtaining 652 of their 
gross profits based on 35% sales mvemes from FOF. 

In short, while Frederickson’s informtia 
was relevant to the Mecom side deal, buy-backs, incl og 
Mecom’s, were not per se illegal, Cooper substantially 
refuted Prdderickson's claims regarding COG and as of March 
1971 the Denwer SEC office hed no knowledge of the total 
picture of the fraud charged in the instant case without 
which the true significance of Mecom's side deal was not 


readily apparent. 
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6. Defendants argue that if the SEC had started 
an investigation based on Frederickson's information, 
it would have lead them to Marriott, Mecom and others and 
they would hawe obtained the criginal documents, copies of 
which had been briefl displayed by Fredericks. Without 
disputing that supposition the simple fact is that the SEC 
did not initiate such an investigation for the peefectly 
legitimete reason that they were alresdy substantially 
involved in investigating other fraudulent activities of 
Messra., King and Boucher. (See affidavit of John Kelly 
attached hereto). This investigation which had commenced 
in August of 1570, eventually resulted in two seperate 


‘criminal reference reports recommending two separate fraud 


peosecut‘ons of King, Boucher and others relating to mtters 
other than the Arctic. (Oepies cof these criminal reference 


reports are enclosed herewith and it is respectfully requested 
thet they be sealed because they relate to non-public mtters). 


?. I bave been advised by SEC officials, Kelly, 
Krys, Sporkin and Von Stein that to the best of their mow- 
ledge, information and belief the SEC's failure to initiate 
an investigation into the freud charged in the instent case 
price to July 1973 was not besed om any purpose to cause 
any disadventage or prejudice to either King or Boucher. 
Based on all of ay kmowledge, informtion and belief, I 
reaffirm uy earlier statement thet there hes been no in- 
tentional daley in seeking this indictment in order to gsin 


sows tactical adwentage over the defendants. 


aed 
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8. The SEC investigation which led to this indictment 
was commenced in July 1973 on the basis of information about 
King and Boucher defrauding FOF in connection with their sale 
to FOF of numerous ostural resource interests, including the 
Arctic. This info-mation was first brought to the SEC in 
Juns 1973 by attorneys for For's netursl rescurce subsidiary 
under circumstances detailed in Stanley Sporkin's affidavit 
attached herets. Shortly after receiving this information 
the SEC issued a Formel Order ef Investigation (attached to 
Mr. Sperkin's affidavit), ‘There was clearly no “holding beck" 
te let civil litigents develop this case as alleged by 
defendants, 

9. Defendants also make an allegation thet the 
delay was perpetrated te enable the SEC te investigate-the 
defendents “under the guise of looking into cue set of 
traussetions -- which never led te indictment -- snd at the 
seme time gether information with respect to the charge” 
in the instant cae . (Armstrong's affidavit p.14). There 
is simply noo factuel basis fer such an argusent. ‘The Denver 
SEC office had every reason to believe thet King and Boucher 
would be crimidally prosecuted on the twe cases which were 
referred te the United States attorney's Office in Denver. 

It is almost comical to suggest that the SEC was so devious 
la te be secretly investigsting the Arctic while trying te 
deceive the defendants ints thinking that they were sctuslly 
investigating ether frauds. 
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: 1 Defendants allege that the statements mde 

i by SEC and other Governmental personnel in pre-trial 

affidavits on this issue, were either disengenuous or falge, 

That is simply not the facet. To the extent that my pre-trial 
assertion that the SEC had not known of the fraud “since 1970", @ 
(which was and is literally correct), implied no mowledge of 
Prederickson's information about the fraud up wmtil 1973, the 
inaccuracy was wholly unwitting end umintentional. When I 
filed my pre-trial affidevic, I had not ~ liked with Dr. e 
Frederickson and had no knowledge of the SEC interviews with 
him in early 1971. (?redericksonm did not testify in the Grand 
Jury and wes not listed as a prospective Government witmer:s 
on the list submitted to the Court at that time in connection 
with the venue motion.) In any event, as previously stated, 
Prederickson's information was far from a complete delineation 

a. of “the fraud charged in this case" ae proved through 40 ® 

witnesses and more then 300 documents. Furthermore, the other 


specific statements challenged by the defense, are essent:ially 
correct irrespective of the Frederickson interviews. (See 
Armstrong affidavit pp.1-4). 

ll. To the best of my knowledge, information and 
belief, the SEC office in Denver was not "investigating this 
matter in 1970-1972". (See Kally affidawit arctached hereto). 
To the best of my knowledge, information ard belief, "question- 
ing of Boucher and King in 1970, 1971, and 1972, concerned 
matters other than the Arctic sale.” Defendants have produced 
no transcript of any of these interviews indicating otherwise. e 


To the best of my knowledge, informtion and belief, the June 
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1970 telephous call between Sporkin and Boucher did not reveal 
eny freudulent conduct by King or Boucher in conmection with 
the Arctic transaction “end there was no SEC investigation of 
such freudelent conduct . . . until three yeers later when en 
investigation was initiated in July 1973". (See, Sporkin's 
affidavit attached hereto), Contgery to defense counsel's 

the Well Street Journel article referring to the 
COG transaction did net lesd to « suspension of trading in 
COG stock but rather wes s report about it. ‘There is ne 
indicatian thet anyone at the SEC reed the perticular Truseblood 
quote about his ability to turn the Arctic back to ERC end 
in particuler there is no evidence or eny SEC recollection thet 
euy SEC official ever questiousd Trusblood about thet 
stateurnt in 1970. 


R. Te the best of ay knowledge, informetion and 
belief, the Denver Grend Jury investigetion involved “completely 
different freud matters” which “did not concern the Arctic 
sles which ere the subject of the instent indictuent", See, 


the twe criminel re‘:rence reports enclosed herewith end the 
affidevit submitted by the Denver Assistant United States 
Attorneys in suppert of our enswer to the pre-trial motions. 
While it way well be thet Roger Devis end Beunett King were 
briefly questioned in the Denver Grend Jury about some genera 
aspect of the Arctic sales, it wee clearly not the asjor 
subject of their testimony before thet Grend Jury. Apperently 
éefeudeuts* review of the 3500 meterial in this case revealed 
thet none ef the other 38 Government witnesses testified 
before the Demver Grend Jury about the Arctic saées. On 
infermetion and belief, Mecam, Merrictt, Hulsey, Trueblood, 
Beoth, Hubbard end Carr, never testified beficr the Denver Grand 


i 


Jury stall, If, in fact, the United States Attorney's Office 


in Denver was presenting auy case based on the Arctic sales 
transactions, it is hard to beliewo that these witnesses 
would not have been called before that Denver Grend Jury. 

13. In denying this motion pricr te trial, the 
Court etated “there does not appear te be substance in the 
metion that the delay of which defendants complain was per- 
petrated with any purpose to cause disadventage or prejudice 
or other prosecutorial misstatement of either defendent.” 
Defendants’ veluminsus post-trial motion pepers subaitted on 
this peint offer ns real basis for changing this conclusion, 
To the best of my knowledge there is none, - 

14. Defendants allege that the SEC deley in int- 
tiating end completing the investigation in this case resulted 
in substantial prejudice to their ability to deiend themse ves 
because they were deprived of a few specific documents, four 
specific witnesses end the recollection of certain trisl 
witnesses wes less than perfect with respect to several 
miner mat «rs such as specific dates, Counsel's extensive 
recitation of alleged prejudice fails te establish with 
precision any significant prejudice to the defense presented 
et trial, 

15. Defendants argue that they were prejudiced by 
the feet thet the erigingl signed buy-back agreement on the 
Mecem transection was destroyed by Lowry in January 1972, 
thereby precluding « couslusive determination as te its 
existence, its terms end its date ef preperation and execution. 
Thies desumtat's terms and substantial proof of its existence 
were clearly evailable at trial because the carbon copy (CX 7y) 
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of that signed original was still Lowry's reading file at 
the tins of triel, For some reas 1, the defense interest in 
establishing thcee "terms" was not sufficient to prevent 
their objection to the admissibility of this carbon copy. 
Contrary to defendants' present claim, the terms and dete of 
preparation were not vital to their “contentions at trial”, 
(Armstrong affidavit p.16) because the basic defense war that 
there were oo guarantees of any kind st any time, King 
testified that he osver discussed or authorized auy sach 
agreemnt in any respect, he never signed any such agreemint, 
and he would never have given a personal buy-back guarantee 
to anyone, (Tr. 3519, 3520, 3537, 3538, 3539, 3731, 3732, 
3736, 3737, 3738, 3884), If that defense was to be believed, 
the presence or absence of the sig ned original would be of 
little consequence, Its absence could hardly diminish the 
existence of the gusrantee letter that Lowry did send to 
Marriott (GX 1) evidetcing the precise @greement set forth 
in the carbon copy (GX 7y) and noting that he (Lowry) would 
retain the original in his safe, ner could it contradict 

the testimony of Hulsey, Marriott or Mecom with respect to 
the guerantees discussed on December 24, 1969, ‘The fraud for 
which John King was convicted, in no wey depended on «4 reduc- 
tion of the Mecom guerantees to writing. 

16, Moreowwr, the date of preparation or executicn 
of the signed crigins1 would have been no more determinable 
if we had the signed original, because as indicated on the 
carbon copy and Covernmment Exhibit 1, the only date would have 


been that of December 24, 1969, which date reflected the tine 
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Se of which King gur-* *tees were to be effective, Mr. Acmstrong 
alleges "it is not unreasonable if Lowry prepared a document 
nod put it in his safe, that he made rome sort of notation 

as to when he put it there", (Armstrong affidavit p.20), 

Mr. Von Stein has told me that he was advised by Mr. Lowry 

that Lowry made no such notation and further, that Lowry's 
attorney advised Mr. Armstrong of that fact. 

17, Defendents also claim prejudice with respect 
to the carbon copy of the signed originsl arguing thet if the 
SEC had investigated the matter ‘n 1971, the secretary who 
prepared it “probably would have remembered it, and the file 
from which it was taken could have been examined to determine 
when it was prepared and filed", (Armstrong p.21). There is 
absolutely no logical reason or factusl showing to suggsst 
thet @ secretary who types numerous documents every day, 
would remember typing or filing this particular document any 
Wetter one year after the event than five years after the 
event. Nor is there any reason to believe that Lowry's 
reading file in which the carbon copy was retained could have 
provided any more cl. a8 to when this document. was prepared 
and filed if it had been examined in 1971 as opposed to now, 

1° Defendants argue that they were prejudiced by 
the loss of Mecom's phone records which aight have 
assisted them in corroborating King's claim of his Feb: uary 
10, phone call with Mecom. Curiously @nough, King's counsel 
made no effort te corroborate that claim by askii. Mr. Mecom 
acy questions about thet phone call on cross-examination. 


Nor was Lowry questioned in any way by defense counse! at the 


- 10 < 


trial es to whethwr he hed received ths o.ecrancke: of the 


Februsry 10 phous call which King allegedly hed sent to hin. 


I heve been advised by Lowry thet prior to trial he told King 
@ad his counsel thet bw did not heve any recollection of ever 
receiving that seacrendus. In euy event it is clear thet even 
{££ each records established « phous call they in no wey could 
correberste “ings account of the comversaticn, Subsequent 
investigation by Mr. Vou Stefan indicates thet (a) Mecom's 
secretery unver Rept eny record of telephous calls aade by Mr. 
Mecom (bh) Mecom’s telephone bilis for thet time period aay still 
be eveilable in sow storege depot, Apparect ly in attvupting 
to obtain Mecon’s phous records price to trial Mr. Vou Stein 
had never specifically asked the Mecon staff for telephou: 
bills end thus we were uct ewere of their existence uncil this 
ome 


19. Defendents claim that Merrictt’s loss of his 
1970 diary ws also judicial beceuse it would heave been 
“erusial™ on the peint of when Merriott received Goverment 
Exhibit 1 end when he discussed it with Lemry. I om sdvised 
by Mr. Von Stein thet Mr. Merriott seid theté core have been 
mo reference in his diary as to the date of his receipt ef 
Coveroment Exhibit 1 or of his telephous discussion with 
Lowry. Of course Merrictt's weecrendus to Mecoe of Jequery 
2, 1970 (CX GD) specifically refers to « convervatioa with 
both Lowry and Hulsey on thet subject om thet dete. 


20, The sheence of Mr. Tanner's notes of his inter- 
view with Mr. Trusblood can hardly be said to be prejudicial 


in view of the feet that the notes were trensleted into the 


aewspeper article on the seus dey as the interview, In short, 
the erticle which appeared the next dey was # conteaporensocus 
recording ef the interview. Moreover, in Mey 1970 Trusblood's 
respeuse te Arthur Audersen ebout the precise statenent wes 
ast to deny usking it, but rether to clai= thet it hed bees 
taken out of context. 
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21. Defendants claim that if the trial had occurred 
earlier, MacKenzie would have been “readily available” as a 
witness, is uintelligable. MacKenzie was available as a 
witness in June 1976, Mr. Armstrong alleges that he spoke 
to tim by telephone during the course of the defense case, 
@nd there can be no legi! wate reason for suggesting thet 
tn enn ienne mt testify if the defense had truly weated his 
testimony. It is also difficult to imagine how “MacKenzie 
oF anyous else could heve impeached the tape recording of 
his comversation in January 1971 in which he told Boucher that 
the price paid by Consolidated for the Arctic properties was 
“ridiculs 2, 

*, 22, Defendants further argue thet they vers 
prejudiced by the loss of the testimony of three individuals, 
Walter Montague, Eric Seott and Ed Cowett, wh+ had died 
pric: te the trial. Mr. Von Stein advised a thet sccording 
to Mecom’s secretary, Walter Montague died Jarusry 4, 1971 
and therefore would have been ueveilable for trial regardless 
of any delay, We have beer informed that Eric Scott died in 
early 1976 some months after the original trial dete in 
Septeaber 1975, which date was adjourned on the request of 
King’s counsel. Defendants make no specific showing of how 
Mr. Seott’s testimony vould hawe sided their defense in 
any significant way. 

23. Ed Cowett apparently died in June 1974 and 
since the serliestpre-trial claims on this point, the Court 
has been asking defense counsel to explain how Covett's 
testinouy cuuid have helped thea, During the trial, Mr. 


¢ 
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Arustrong's final response to that inquiry wes a candid "Your 
Howser, we do act know" (Tr. P.2732), Defendant's most recent 
suggestion that {f the Goverment had made Cowett # defend-ut 
he would have helped by “actively” participating in a "Joiat 
defense”.is truly absurd. (Arastrong aff. p.28) Clearly 
Cowett nad no knowledge of and wes not involved in the Mecom 
or Consolidated side deals and the defendants did rot contend 
otherwise. Moreover, at defendent;' request, Cowetr's grand 
= jury testimony relating to the relationship between the FOF 
and KRC 4s well as the history of the Arctic sales was read 
to the jury thereby eliciting auch of the material the defense 
now cléims they lost in the abeence of Mr. Cowmct, It is 
#lso fair to cay that @ substantial emount of evidence con- 
cerning Mr, Cowett's conversations with the defendants and 
others on these seme subjects was received into evidence at 
trial, through Comwill, Carr, Hubbard, Boucher and Ring. 
24. Defendants claim Cowett could have testified 
&s to the significance of the Por-Raff sale, whether he was 
mislead about {t and whether or mot Raff ewer complained that 
he had received promises from the defendants that have never 
been kept. (Armetrong aff. pp.29-30) On September 25, 1970, 
Raff sent Dickieson @ letter detailing the promises which King 
Sad Boucher had mede concerning the Deceuber 1968 transaction, 
On Ostober 5, 1970, Dickieson sent @ copy of this letter to 
Rey Yerritt, one of the 10S lawyers, vhich tcelnded the 
statement “Ed Cowett insists thet he knows nothing on any of 
the arrangements of Kinz, Boucher and Raff, and Ed's recomen- 
dation is thet we sue fortivith", Copies of these documents 
{ 
4 


| 
| 
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are atcached herewith, The significance of the Fox-Raff sale 
wae evident.from the figures on Carr's worksheet and nothing 
Cowett said could disprove the f. : that without a revaluation 
based on that sale, tta 1968 year-end Natural Resources 
account figures would show a valuation lower than cost. 

25. Defendants claim that Cowett could have 
testified about his direct role in negotiating with a major 
eil company in the summer cf 1969, Contrary to the defense 
allegetion, the Government did not argue that such negotiations 


did not take place, but only that Cowett was not a participant, 


In any evert, that particular subject was of no great 
consequence te the issues at trial and Cowett's Grand Jury 
testimony on the point was read to the jury. The Govern- 
ment did argue that King and Boucher mislead Cowtt b 
Boucher's statament in his June 4, 1969 letter (DX $1) that 
a major oil company had offered approximately $5/acre for a 
25% interest in the Arctic property. That letter clearly 
establizhes that Cowett was getting his information on this 
point from Boucher and not from personal perticipation in 
negotiations. 

26. Defendants further argue that Cowett could 
have assisted the defense by telling the jury the extent to 
which he received information about Canadian Arctic and other 
ofl and gas properties {rom persons other than KRC. Presumably, 
such cther persons could have been called to testify if in 
fact they existed, In any event, evidence ag to Cowett's 
ether sources about the Arctic could in no way mitigate or 
effect the issue of whather or not the defendants lfiéd to 
FOF about Arctic side deals, 
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0 Catpeteteeenmestne: siamese lls ncensidenhsmmmeasiesiniaisaglapeiiisizensiicnate i ee 
27. Defendants argue that it would have been helpful 


to have Cowett deny any agreemnat or understanding with King 
e to offer Standard Oil substantial business from 10S or FOF in 
order te permit Standard O11 te recoup the $40,000,000 needed 
for the Arctic transaction, The Gevernment never contended 


<r 


aod never argued thatfCowett hed any such understanding and 


’ the thrust cf our case wes precisely the oppesits. The 
Goverment contended that King's secret side deals were 
secret from Cowett and everyens else at the Fund of Funds 

ee ang any use cf FOF aeney te make payment on the secret side 


deals cleerly weuld uct have been cemmmicated to FOF. There 
was certainly ne proef indicating that FOF ever knew that the 
Bristol Bay properties it purchased from King Bessurces had 
© been acquired by King Resources from COG only a menth earlier. 
28. Defendents contend that Cowett’s testimony 
weuld be relevant en the qu. ion of whether et least 10% 


« ef FOR’s Arctic intessst had to be sold before the FOF board 
would heve sppreved @ revalustion, The desusents and the 
testimeny were uniformly clear that Cowstt set the 10% ofnims 
presumably influenced in pert by his receipt of Carr's 

e 


Neveuber 7 memorandum indicating thet the Denver Arthur 
Andersen effice censidered 10% to be « “bare minimum”, 
Bypetheticals as te what might have been acceptable te Cowett 
Gr auyene else would heave been irrelevant because the fraud 


wes effected in a factual context of s 10% reczirement. 
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29, With respect to explaining the extent te which 
10S ar. GW would heve benefited from the profitability ef KRC's 
dealings with FOF, it is clear that other individusls affiliated 
with these entities could heve provided the same information, 
Defendasts claim that Cowatt'’s testimony could explair that 
the Arctic revelustion “far from assuring FRC of « future FOF 
business, had the eppesite effect", (Armstrong aff. p.36) 

The facts preved at trial with respect to the approximately 
$20,000,000 in payments made by FOF to ERC in the first six 
wonths of 1970 plus the enticipated prospect ef the $300, 000, 000 
new fund, clearly disproves this assetion. Although Cowett 

had teld Boucher and King thet the Yor could no longer scquire 
new vatural resource properties in 1970, King Reseurces end 
Celorede Corp, continued te sell such properties (ine luding 
Bristol Bey) te FOF during the first half ef .970, 

30. Defendants alse claim prejudice fron specified 
“failures of recollection” by certain witnesses, The details 
eited ere a. ucst uniformly ef little er ne significances te 
the essentiel facts which were recalled by these witnesses. 

Meny of these "failures of recollection” about precise dates 
or pacific statements would have been equally present at « 
su.stentially earlier trial, Defendants’ general clain 
concerning uneveilsble documents fails te specify eny parti- 
cular document whose loss was projudicial. 

31. In the absence of preef that the Cevernment 
utilized the deley "as en intentions! devise te gain tactical 
edventage ever the accused and that the defend was pre- 
Sudiced “wreby” defendants’ metion to dismiss tor lack of 
Preececution should be denied in all respects on the basis of 


—_ 
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the Second Circuit's recent decision in United States v. 
Eucker, et al,, 2d Cir, (decided Merch 8, 1976) sitp./op. 
7.2468, and for the reasons set forth in the Govesnmat's 
Memeorandum of Law filed April 21, 1975 pp.2-6 

32. Defendents further move for « new trial 
claiming that @ New York trial (as opposed to « Denver trial) 
deprived them ef dus process end effective assistance of 
counsel in that they “lacked effective access te virtyu-1ly sll 
of the relevent and petential witnesses and decuments relating 
te the charges in this case." Defendants supporting affidavit 
is neticaably deficient in failing to specify any perticuler 
lack ef access to any specific witness a decument, end the 
fact is that the defense had far more access to relevent 
witnesses and decuments in this ter than in the everage 
criminal case, 

33. This indictment was filed on Jamary 20, 1975 
end trial commenced on May (4, 1976, ‘The defense hed more than 
ome yeer te prepare for the trial ef this case. During thet 
time King's attorneys traveled out ef New York to interview 
wituesses 4nd review decuments in Denver (five separate trips), 
Houston, Chicage, Mobile, Fort Werth, Calgery, end Victeria] 
British Coiumbia, (Sed Reply Memorandum ef Law in Suppert 
ef King's Motion to Dismiss Indictment pp.9, 10 filed as 
Exhibit C to Bankruptcy Motion) Most ef the Government's 
prinsipel witnesses were interviewed by one er mere ef the 
five defense attorneys pricr to their appearance on the 
witness stand, On infermetion frem the individusl witness 
defense counsel interviewed Cemrill, Lowry, Marriott, Hulsey, 
Dickiesen, Hallman, Hardin, Hubberd, Carr, Beoth and Cooper, 
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Other wituoeses such as Mecom, Bennett King and Predericksen 
advised ae that they had he! telephone conversations about 
the case with either King or Boucher. Morecever, defeuse 
counsel had the umual adventage ef being abb te review 
price te trial depositions which mauy of the Government's kay 
wituseses gave in the State ef Chis civil action concerning 
the specific Arctic sales transactions involved in this case, 
These witnesses inc luded Trusebloed, Devis, Marrictt, Lowry, 
Mulsey, Bemmett King, Hallnen, Hardin, Carr, Hubberd, Di,pe, 
Beors, Adams, Wiley, Gutjahr. I am alse advised by Mr. Vou 
Stein that the great majority of the individuals listed in 
paragraph 15 ef Arestrong's affidavit told him that they were 
interviewed by o.e or more defense counse! prier te or during 
the trial. In shert, the fects clearly recute eny claim of 


"lack ef scdese” te witnesses much less 4 claim that lack of 


@cesss wes cccasioned by a trial in New York as opposed to 
Denver. 

34 With respect to access to documents, commencing 
in August 1975, the Government provided discovery of what 
eventuslly amounted to approximately five file drewrs of 
documents releting te the charges in this case including 
virtually 411 the Government exhibits offered ints evidence. 
This discevery included all decuments we obtained from the 
files ef King Resources which files defense counsel clein 
they had difficulty in reviewing. Moreover, in the last menth 
before trial, defense counsel were given even greater discovery 
which insluded sccass te all Artin Andersen files, Mecom's file, 
Lakeshere's files, a11 docusents cellected by the Deusven 
Leisure investigation, 108 files, end ether selected documents 
te the extent thet euch files and decuments were in the pesses- 


sien of the United States Atterney's Office, 
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35. A Denver trial would have posed other problems, 
When King initislly sought « change ef veme te Denver he 
did so with « specific rese tion tmet he might seek to seve 
te # third forum te aveid } sible prejudicial publicity in 
Deuver. According to information from John Kelly at the 
Denver SEC office one ef the mejor Denver newspapers carried 
* substantial stery on this trial virtually every dey, Adding 
in Boucher’s pre-trial severance motion it is clear thet a 
move te Denver might well heve resulted in twe seperate 
langthy trials in twe different tecations. 

%. Defense counsel claim great difficulty during 
the trial because it was not pessible te talk "persons!ly” 
with potential witnesses end it was “not feasible as it 
would have ten hed the trial been in Denver,” readily te 
eheck matters with individuals whe hed information. (Arastrong 
aff. p.8) Since only 15 of the 40 government witnesses cans 
from Denver the “personal” interviews might be limited in 
Say event. Surely telephone comeurication must be regerded 
as an adequats substitute, 

37. Defendents alsé.alaim they were unable ts 
Place petential witnesses tmx‘er subpoena because they lacked 
the funds te advence travel expenses for the "30 or 40 
individusls” in thet categery, At beet, that clain is 
groesly mislesding. We have been edvised Ly Messrs. Fisheen 
and Rodden that they sppesred pursuant te defense subpedne 
without any receipt ef travel expenses end it is most unlikely 
thae these unknewn “30 er 40 individuals” wouldn't agree te 
defer receipt ef trevel funds until they were setuslly 
required te travel. I was alse advised by Mr. Richerd Sadler 


- 19 « 


Aa3e8 


ff 23% 


who was involved im Mecom’s bankruptcy matter, thac he 
traveled from Louisiana to New York in response to a 
defense subpoens and was subsequently told by defense 
counsel that they had decided not to use him. In sum, 
if the defense wanted to subpoena a witness they could 
have done so, and in fact they did so, 
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38, Based on the foregoing facts end for 
the reasons set forth in the Government's Memorandum of 
Law and suppurting affidevics filed April 21 end June 17, 

1975 in opposition te defendants initisl metion for « change 
ef venue the present motion for « new trial should be 
sumeerily denied, 

39, Defendant Boucher also seeks « new tris]. 
on the basis of alleged prosecutorial atestatements in 
eumestion. Most of the challenged remerks were made without 
ebjection and were either accurate statements ef the trial 
record er fait argument based on that record, 

40, The reference te the obvious fact that the 
detendents had been well defended and “were entitled te ihe 
best defense money could buy” (Tr, 4445) was @ direct response 
te King’s counsel's pererat’on suggestion that the defendants’ 
“ability effectively te defend thenselves” was questionable. 
(Tr. 4408), As @ federal prosecuter, Boucher'’s counsel had no 
difficulty in waking @ similer reference te defendants’ 
heaving "twe of the finest lewyers in Wall Street” in his 
openics statement in United States v, Kahn, et al,, 71 Cr. 1048, 
472 ¥.24 272 (2d Cir. 1973) (Appellants Appendix p.340a), 

41. The facts de net support defendants’ claim 
ef misstatement on mest ef the other matters, The sumetion 
statements about what @ “drill to earn” invelved end the 
abeence of any discussion abeut it were tetally hime” 
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statements of the record. Dippo specifically explained 

thet the buyer (Mecom) under euch « contract would "take 
all of the cost risk and expense of drilling h's well” 
(tr.4165). The April 10, 1970 standard representation 
letter wae in fact substantially different from the two 

key representation letters signed by King end Boucher in 
thet ic was not focused exclusively on the Arctic sales 

and did not endesvor to negete gusrantees or contingencies 
relating to those sales. King could not heve leerned of 
Marriott's February 19, 1971 letter to Frederickson froe 
either Fishumn who denied talking to King about it (Tr.2734) 
oe Lowry who denied talking to anyone (including Boucher) 
about it (Tr.1467, 1455, 1475, 1476). ‘The reference to 
Mackenzie's statement thet the $15/ecre price was ridiculous 
was expressly addressed to the issue of whether Boucher 
“thought thet the price” ($15) represented “a fair accurate 
mrket value” et the time he said “those sales were good 
erus-length sales with vo buy-back guerentee"(Tr.4457). 

The ctatement that the walue cf FOF's natural resource 
assets to ite shereholders charge) rom $11 « shere to $2 

@ shere after the spinoff was clearly supported by Conw’'''s 
testimony to that effect. 

42. Defense comsel civics thet without any 
support in the record I argued that the BP sale was kept 
secret te excluie FOF from the siien whereas in fact FOF 
actually participeted in the sale. Although at the tim I 
beliewed FOF did not perticipete in thet sale I hevwe sub- 


sequently received informetion from Mr. Yon Stein to the 
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that his post trial investigation indicates POF did partici- 
pate in che BP sale under circumstances thet are still 
unclear (apparently POF initially resisted participation 
od never received any -ash proceeds from the transaction.) 
However, @ rewiew of che transcript indicates that may 
Summation coament on the utter was limited to the fact 
chet the defendants’ didn't disclose the BP sale negotiations 
to the FOF directors at the July 16 meeting in Rinfret's 
office when they were telling the directors that it was 
impossible to sell the Arctic. ‘This comment was specifically 
supported by Schuyler's notes of that meeting which he read 
into eviderce,. 

WHEREFORE, it is respectfully requested that 
defendants’ motions be denied in all respects. 


JOHN R. WING 
Assistant United States Attorney 


Sworn to before me this 


day of August 1976. 


NOTARY PUBLIC 


UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


ee 
UNITED STATES OF AMERICA 


Plaintiffs, 


JOHN M. KING 
A. ROLAND BOUCHER 


Defendants. 


eu 
CITY OF WASHINGTON ) 


DISTRICT OF COLUMBIA) SS.: 

STANLEY SPORKIN, being duly sworn, deposes and says: 

1) I am an attorney, and since February 1974 have been 
the Director of the dD m of Enforcemer’. of the United 
States Securities and Exchange Commission ("SEC"). During 
i« “4 1971, I held the position of Associate Director of 
the Divir‘on of Trading and Markets of the SEC. In that 


position and during that time, I had oversight responsibility 


for over approximately 400 investigations per year being 


conducted by the 9 regional SEC offices and the Washington 
Headquarters office. In that connection, there were approxi- 
mately 114 attorneys, accountants, and other personnel who 
worked under my supervision in the Headquarters office investi- 
gating and litigating various violations of the Federal 
securities laws. 

2) Recently, I have had presented to me memoranda 
prepared by the Denver Regional Office of the SEC relating 
to the interviews with Dr. Fredrickson on February 17 and 
March 10, 1971, and with Harry Cooper on March 16, 1971. 
All three memoranda indicated that a copy was sent to me in 
Washington. I have no specific recollection of receiving, 
reading or discussing any of tnese memoranda in 1971. 


However, in all probability, I did receive and read them 


ty 
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at the time they were sent to me, in view of the fact that 

< had a strong interest in the Denver SEC office's investi- 
gaticn of John King and the King related companies. I have 
no recollection of giving instructions or directions to 
amyone in the Denver SEC office regarding these memoranda or 
regarding any matter described therein. During early 1971, 
the Commission had brought suit against King Resources Company 
("KRC"), John King, Ro. and Boucher, and others and was 
investigating various substantial matters which eventually 
were referred to the United States Attorney's office in 
Denver for criminal prosecution of two different izaud cases. 

3) In the Spring of 1975, AUSA, John R. Wing spoke 
to me regarding certain matters raised by defendants pre- 
trial motions in the above captioned case. At the ‘:ime we 
discussed how the investigation came to be initiated in 
July i973 and also the circumstances of a telephone call I 
had with Roland Boucher in June 1970. There was no discussion 
relating or referring to Frederickson or the above described 
memoranda, and I am positive I had no recollection of those 
memoranda at that “ime. 

4) The circumstar.ces surrounding the initiation of 
the investigation which led to the indictment in the above 
captioned case are generally as follows: 

In approximately June 1973, Martin Mensch, the 
newly retaired attorney for Global Natural Resources 
Properties, Ltd. ("Global") reported to me that he 
was in the process of investigating the relationship 
between KRC and the Fund «f Funds ("FOF") between 
1968 and 1970 and had concluded that many serious 
Federal securities laws violations had occurred in 


connection with KRC's sale of oil and gas interests 


to FOF. He further stated that, in contrast to past 
counsel for IOS, he would give complete cooperation 

to the SEC including free access to documents within 
Global's control including FOF and KRC documents. 
Mensch stated that Global was in the process of filing 
ac aim against KRC in the bankruptcy court in Denver 
and he furnished us with a summary of his fraud charges 
against KRC as set forth in a June 22, 1973 letter to 
Judge Winner of the United States District Court in 
Denver. Copy attached as Exhibit 1. After receiving 
more information and some documents from Mensch, the 
SEC issued a formal order of investigation into th 
KRC-POF relationship which eventually led to the 
indictment in this case. Order of investigation 
attached as Exhibit 2. 


5) I categorically deny that I, ar to the best of 


my knowledge, information or belief anyone else at the SEC 


intentionally delayed initiation of the Artic investigation 


sales transactions for any purpose of prejudicing the 


defendants or gaining some tactical advantage over them. 


Stanley Sperkin z 
Vv / 


f 


/ 
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Sworn to before me this // 


29th 


by of July, 1976. 
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ALLEN G. SCHWARTZ, heing duly sworn, deposes and says: 


am @ member of the Bar of the State of New York, 


, 
H 
f 
t 


having been admitted to practice in New York State in 1958. 


Lael 


submit this affidavit at the request of the United States Attorney 
for the Southern District of New York for the information of the 


court in the above matter. 


2. During the year 1973, I was a member of the law 


firm of Dornbush Mensch Mandelstam & Schwartz, 22 East 40th 


Street, New York, New York. During the month of April, 1973, my 
firm was retained as attorneys for Global Natural Resources 
Properties Limited ("Global") in connection with the matter then 


pending in the United States District Cou: , Denver, Colorac's | 


+sources Limited, Debtors", Nos. 71-83-2921 and 72-8-€44. Global, 
its subsidiaries and predecessors in interest, were claimants | 


in the bankruptcy proceedings acainst the debtors above named. 


3. During the month of May, 1973, I traveled to Denver 


and reviewed Global's files and interviewed varicus persons 
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having information relative to the Claims which Global proposed 
to file in the Proceedings referred to above. I was informed 


by various persons in Denver, including John D. Philli 


iM ®] 
7) 
ow 


member of the firm of Van Cise, Phillips and Goldberg, that an 
individual formerly employed by King Resources Company, Arman 

F. Frederickson, had important information relative to Global's 
claims in such proceedings. Specifically, mr. Phillips informed 
me that his partner, Mr. Goldberg, hace been told by Frederickson 
that Global's predecessor, FOF Proprietary Funds, Ltd., had been 
defrauded by King Resources Company and its officers, John M. 
King and A. Rowland Boucher, particularly with regard to the 
revaluation of properties in the Arctic and that Frederickson had 


documents relevant to that clain. 


President and director of research for King Resources Company, 


| 


4. During the same month, May 1973, I was also informed 
by Harvey Baker, an employee of Natural Resources Corporation, | 
a subsidiary of Global, that Frederickson, who had been Vice 


an honest man, had knowledge of important matters relating to 


the dealings of Global and King Resources Company. 


5. During the month of May, 1973, I asked Mr. Goldberg 
to speak with Dr. Freeerickson and ask him whether he would agree 
to meet with me in Denver to discuss matters relative to the 
fraud referred to. Mr. Goldberg contacted Dr. Frederickson and 
arranged with me to meet with Frederickson at Goldbers's office 
on June 6, 1973. 

6. On June 6, 1973, Dr. Frederickson met with me 


and Mr. Phillips at the offices of Van Cise, Phillips and 


Goldberg, Denver Club Building, Denver, Colorado. At the meeting, 


which began in the morning and extended through lunch, Dr. 


Frederickson in : m ther things, the fact that 
John Mecom had rticipated in the transaction which was later 
referred to in connection with the Arctic revaluation, in con- 
sideration of a commitment by King Resources Company to provide 
him with the i: :tial monies to be Geposited in connection with 
such transaction and to provide other monies in connection there- 
with. Dr. Frederickson told me that he had in his possession 

a letter and other documents which he showed to me which refe 
to an arrangement between King Resources Company by John M. K 
and Mecom. Dr. Frederickson showed to me a letter and other 
documents which referred to a side agreement to be signed by 


M. King on behalf of King Resources Company. 


ae r. Frederickson showed the documents to me 
the understanding that I would not make copies of them at 
time. I recall that he showed me a letter which had been sent 

* 

to him some yeavs earlier from an att rney, Neal Marriott and 
another letter or memorandum or copy thereof from Timothy Lowry 
which had annexed a proposed side agreement for the signature 
of John M. King. It is my best recollection that Dr. Frederickson 


mentioned, among other persons at King Resources Company familiar 


with or involved in the transaction referred to, one Bob Halsey. 


Dr. Frederickson that I intended to bring 
to the attention the Securities and Exch noe Commission certain 
information, including the information related to me by Dr. 
Frederickson. Upon my return to New York, I conferred with my 
partner, Martin Mensch, and with representatives of Global and 
thereafter a conference was arranged with Stanley Sporkin, Deputy 
Chief of the Enforcement Division of the Securities and Exchance 


5 


Commission to be held in Washington, D. C. on June ll, 1973. 
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{| 9. On June 11, 1973, Mr. Mensch, Mr. Phillips and I 
met with Mr. Sporkin and a member of Mr. Sporkin's staff at 
the offices of the SEC in Washington. On that occasion I 


informed Mr. Sporkin of information which I had acquired in Lf 


Denver, including the information which had been related to me 


Dr. Frederickson. Following the conference, I received a 


oc 
< 


telephone call from Thomson Von Stein informing me that he had 


been assigned to this matter. On June 20, 1973, Mr. Von Stein & 


and Mr. LaPrade, another employee of the Securities and Exchange 


||) Commission, met with me at my office and I related to them the 


information which had been communicated to me in Denver by Dr. 


Prederickson, together with other information. gs 


10. I have been asked by the government as to whether 
I read any testimony given by John M. King or A. Rowland Boucher 
(or was present at the time such testimony was given) in con- 
| nection with the bankruptcies of King Resources Company or 
John M. King. The answer to that question is that I did not and 
that all information which is referred to above was acquired 


from the individuals :named at the times referred to. 


Sworn to before me this 


i 
| | 
| 29th day of July , 1976. yl Ts 


| 
} Ita A Taal 
an AMLEN G. SCHWARTZ 
| —_ 
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ANNETTE M. DOLCE 
NOTARY PUBLIC. State of New York 
No. 03-0981355 
Quatiied m Bronx County 
Commissoa Expires March 30, 197 7 
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Honorable Fred M. Winner 
- United States District Judge 
United States District Court 7 
19th and Stout Streets 
Denver, Colorado 80202 


Re: In the Matter of King Resources 


Company and International Resources, 


Limited, Debtors, Nos. 71-B-2921 
and 72-3-644 


Honorable Sir: 


We are the attorneys for Natural Resources Corporation 
("NRC"), a creditor herein, having filed claims in this proceed- 
ing on June 15, 1973. (For convenience, the claimant and its 
predecessor in interest, F.0O.F. Proprietary Funds, Ltd. (“FOF"), 
is referred to as “NRC".) NRC asserts that it was the victim of 
@ massive, fraud perpetrated by King Resources Company (“KRC"), 
its affiliates and their officers and directors, and was damaged 
to the extent of approximately $78,000,000. We have advised the 
Court that in our view, the fraud on the part of KRC and its 
officers is clearly and convincingly supported by documents and 
records in the possession of NRC, which include copies of KRC 
documents and records, and can be attested to by witnesses who 
have personal knowledge of the Supporting facts, 


On June 14, 1973, your Honor directed us, as the attorneys 


for NRC, to submit to you, on or before June 25, 1973, a written 


statement summarizing the KRC fraud and ifMdicating the nature and 
source of the supporting information. The Court stated that such 
information, to the extent that it had not been previously disclosed, 


should be promptly provided to the Trustee and to his attorneys. 


Under normal circumstances, we would respectfully but 


, 
; 


a 


ter be retained in camera by the Court and that an order issue 


+ 
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strongly resist the Court's direction sin 
it may serve to prejudice our client's po 
provide more information than (a) is requi 
claims themselves and the summary schedules pret 
Gorf & Co. and (b) was disclosed in the Response 
tion No. 65,in advance cf the time when such info 
normally be disclosed. Out of respect for this Court and ‘because 
the matters before it are of extraordinary importance to NRC, to 
its parent, Global Natural Resources Properties Limited 

and to Global shareholders, we have stored to respond to your 
Honor's request. In addition, we believe the nature of the mat- 
ter is such as to involve the publi: interest and, as we stated 
to the Court, we have advised the Securities and Exchange Commis- 
sion (the “Commission") of our views and of the nature of the 
claims that have been filed in this proceeding. 

We believe that NRC has conducted a suffi 
review of the available documents and received suf 
so that we are persuaded of the truth 6£ the matt 
low. The investicaticn is continuing and informa 
this letter may be supplemented, modified and corre 
tion which may be obtained Guring the course of the continuing ine 


vestication 


as your Honor is aw 

on to 1equire 16 to 
t contained in 

ad by S.D. L 
rustee's 


> ® 
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puny 


ciently-intensive 
ficient informaticn 
set forth be- 
7 contained in 


a 


er 
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. We intend to comply with the Court's request that the 
information contained in this letter be provided to the Trustee 
and to the Trustee's attorneys. we have’ also been requested by 
members of the staff of the Commission to provide them with a copy 
of this letter. we have, therefore, provided a copy of this let- 
ter to counsel for the Trustee and to a member of the Commission 
staff. We have attempted to be cooperative but we are concerned 


that premature disclosure of the contents of this letter would pre- 


_juai only our investigation but such investigations as _may ! 


~ es ney pee 
be conducted by otners;~Imelucing, the teustce ané~-the.Commissian's 
pn z 
staff. Accorcinety, +e_-+5 .respecciully requested that this let- / 
+ ad 


directing the Trustee, the Trustee's counsel and the Commission 
not to disclose the existence or contents of this letter (although 
the information contained herein may be ysed by the Commission 
Staff, the Trustee and the Trustee's attorneys in any investiga- 
tion either may conduct) until further order of this Court. We 


‘ 
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respectfully request that we be given notice and an opportunity 
to be heard before the contents of this letter are made public. 


oyees of KRC who have supplied information to us re- 


1 
ard 

We have provided to the attorney for the Trustee the names of 
mp] 

lating to the matters set forth below. 


1. Fraudulent Sale of Interests in Loases by The Colorado 
Crporation to KRC and by KRC to NRC. NRC asserts that among the 
frauds committed by KRC were those involving transactions in which 
The Colorado Corporation ("Colerado"), a corporation controlled 
by John M. King (“King”), acquired interests in leases a relative- 
ly modest prices and then promptly caused such leases to we sold 
to KRC at prices that were multiples of Ccloracs's cost. KRC then 
sold an interest in such leases to NRC at prices substantially in 


excess of that which KRC paid to Colorado. KRC had represented 
to NRC that NRC would bear that percentage of KRC's actual cost 


of acquisition and drilling which was equal to that percen ace 
interest which NRC received. KRC was given discretion to accuire 
interests in leases on behalf of Rc and NRC relied that 
respect. No disclosure was made by KRC to NRC of 
acquisiticn cost of such interests to Colorado or sales 
were being made from “inv ntory”. 

The Highland River (British Columbia, Canada) pros- 


pect is illustrative. Colorad- accuired a lease for $200,00 
KRC acquired that lease from Colorado for $2,422,318. xKRC then 
sold to NRC a 40% interest in the Highland lease For $2-,664,55 

) tal undisclesed markup 


(See Leicesdort Summary, p.15.) ‘+The to } which 
was amposed on NRC, which was almost $2,500,000, was substantially 
in excess of 1,000% of the Colorado acquisition cost. 


Another example is Freeze-Out Creek. On November 20, 


1969, Colorado acquired its interest in Freeze-Out Creek for 
$516,478.75. Less than three weeks later, on December 9, 1969, 
Colorado proposed to KRC that it sell a 75% interest in Freeze-Ovut 


Creek to NRC for $1,127,453.75. Om December 10, 1969, a 75% 
interest was sold to NRC for $1,240,200.,.Adjusting for the interest 
acquired, King succeeded in multiplying the acquisition cost of the 
interest by an approximate multiple of three in disposing of the 


interest to NRC a short twenty days after its acquisition by Colo- 
rado. 


~"s +> 
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The story was repeated in respect of a property 
known as West Sweetville Prospect. On December 9, 1969, Colorado 
informed KRC that it had acquired oil and Sas leases in that area 
at a cost of.$202,000 and proposed that KRC seli to NRC a 75% in- 
terest in Colorado's position for $305,478. On the following day, 
December 10, 1969, Colorado and KRC entered into a written agree- 
ment in which KRC acquired a 75% working interest in Colorado's 
prospect for $222,710. KRC, five days later, sent a prospect 
Summary sheet to NRC in which it advised of the acquisition and 
billed for acreage costs of $244,980. A further bill for well 


costs was rendered to NRC on this prospect in an amount of $390,000 
and an invoice for completion intangibles in the amount of $22,000. 
Interestingly, Colorado, in its inter-office memo to KRC with re- 


spect to this prospect, had six days earlier proposed that the 
well costs were estimated at $75,000. 


Once again, in connection with Northern Big Hern 
Prospect, Colorado advised KRC that it had acquired interests in 
certain acreage for approximately $400,000 and proposed to sell 
a.75% interest in such acreage to NRC for $662,717.80. One day 
after such proposal, KRC sold to NRC a 75% interest in such acreage 
for $728,550, 


Fraud thus infected all of the transactions between 
Colorado, KRC and NRC. In all areas, Colorado acquired leases at 
mocest costs which it then sold within a-short period to KRC at 
outrageous markups, following which interests were sold by KRC to 
NRC at additional markups. NRC's costs for the interest purchased 
by it should have been $1,608,059. Instead, NRC was billed and 
paid a total of $9,135,005. ‘ : 


We note that this fraud might have remained secret 
had it not been for a fortuitous incident. In August, 1970, 
Keplinger and Associates ("Keplinger“) of Houston, Texas, acting 
as consultants for NRC, were permitted access to records of KRC. 
In connection with their review of those records, Keplinger made 
copies of certain internal documents of KRC, including various 
documents which disclosed these transactions between Colorado and 
KRC. Keplinger did not see all of the documents with regard to 
all transactions between Colorado and KRC. The limited documents 
which they did see pertained to the Properties identified above 
ana disclosed this aspect of the massive fraud to which we have 
alluded. Copies of the documents have been analyzed by S.D. Leides- 
dorf & Co. and that firm's summary is contained in the Leidesdorf 
Summary. 


[vicence in the possession of 
cguircd leases or interests in leases in 
complete all operations, including 


NRC Giscluses that KRC 
its own name. KRC wou 


- When the work was completed (KRC hav- 
ing determined whether the well was either productive or dr). KRC 
allocated those wells, including the dry ones, to be sold + client 
accounts which KRC serviced. We are advised that an overwiielming 
number of dry holes were allocated te NkKC without Gisclosure to 
NRC that drilling had been completed and tie property found dry 
and abandoned. 


The information upon which we base this claim was com- 
municated to us by an individual, a former employee of KRC, who 


was intimately famiiiar with this aspect o RC's operations, and 
appears in a novel entitled The Money Mak, (Thomas ¥. Crowell con- 
pany, New York, 1972) by Jchn J. McNamara, a for.er high KRC 
executive. That individual in 

was Lewis R. McCann, who P 


formed us that his supervisor at KRC 
ppare..tly still in the employ of xrc, 
and that Mr. McCann's imnediate superior 


r= was Mr. 
formant detailed the scheme under which KRC would acquire leases 


@ne@ commlete diililing and oniy after the results were in ] 
Mr. Boucher direct Mr. McCann as to the allocation to b 
the properties. 
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3. Predating Authorizations for Expenditures to Con- 
ceal Fraud. The former employee of NRC referred to above in formed 
us that the method of operation adopted i Mr. Boucher-and Mr. McCann 
was as follows. After al results were in, KRC would cause this 
employee and another employee of KRC (whom we have interviewed on 
two separate occasions and whose name has been dis~"osed to counsel 
for the Trustce) i prepare authorizations for e>..e, Jitures (“as ’s*} 
and prospect ummary sheets for, transmission to FOF and NRC. These 
docunents show only that a lease had been acquired by KRC and were 
pre-dated to reflect a projected spud date. In fact, these AFE'S 
were prepared after drilling had been completed, and in numerous 


instances after wells had been found to be dry holes and accore- 

to diselose thi. the wells had 
ed and been found dry and had been abandoned. The former 
the procedure whereby 
apparently for concealment purposes). 
cidentally, of the usual technical in- 


ingly abandoned. The AFE'S failed 
been ¢rill 
employse of KRC referred to above detailed 
these AFE'S were pre-dated ( 
All of the AFE'S (devoid, in 


. 


4 
4 


. KRC's internal records. These internal records included document 
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InfSrmation in our ¢ e Mr. Cowett was 
the sole person who reviewed je y KRC and that 
no employee of FOF or NRC, including Mr. Cowett, ever saw any of 
the back-up data or information that would have supported the 


a 
amounts set forth on the KRC invoices. 


4. Overcharges on Lease Costs and Drilling Costs. As set 
forth above, NRC was to be billed by KRC in an amount equal to 
its proportionate share of the ‘costs of KRC in connection with 
lease acquisition and drilling. When Keplinger wenc to the 
premises of KRC in 1970, they were given access to c:rtain of 
entitled “Authorization for Expenditures” (AFE's"). These AFE's, 
we are informed by the former KRC exvloyee referred to, were 
prepared by professionals on the sta‘ f of KRC and represented its 
estimate of the cusis io be incurred in connection with acquisition 
of. leases and explorati-n and drilling. The persons preparing 
such AFE's were highly experienced and professional personnel whose 
estimates were exceedingly accurate and within a narrow margin of 


the actual costs incurred by KRC in connection with drilling. 
Keplinger was able to secure copies of approximately 60% of : 
KRC's internal AFE's. These internal AFE's were then compared by 
the Leidesdorf firm with prospect summary sheets and invoices 
which KRC had rendered to FOF and -NRC.. The comparison showed that 
POF and NRC had been billed and had made payment of enormous over- 
charges. In many instances FOF and NRC had paid amounts that not 
only exceeded their orovortionate anount of the costs, but 
exceeded the total amount of all leases costs and drilling costs. 
These overcharges are detailed in summary sheets supported by 
voluminous exhibits filed by NRC in connection with its claims. 


ee 

NRC has learned that in many instances KRC billed 
and was paid by NRC for *“s- that KRC never incurred or never 
remitted to vendors or uppliers. For example: 


(a) ° In connection with a copper prospect known 
as the PN Prospect in British Columbia, Canada, KRC submitted 


hss” 


OM MENSCH MANOCL STAM i < 


T “=> 1] f ‘¢ $ ' nner _, 
HMonoralsic Fred i. anne: 7 


b) The amount of $492,719 was paid by NRC to 
as NRC's pro rata share of work deposits required on jointly owned 
Arctic Island P & NG permits required by the Receiver General of 
Canada. KRC made a non-cash deposit for the entire amount required 
and has never returned the funds edvanced by NR 


S. Failure to Disc Burdens on ° 
: pa ° tits MA Rich BB Bt toy) La Ph i | 
KRC acquired interests ac 


rtain properties in the 
rtain of these permits, KRC sold a 
50% interest therein to NRC and failed to disclose that the 
permit holder had a 3% overriding roy coal 
working interest. The effect of the foregoing is that NRC believed 
that it had acquired a SOX interest when in fact its interest wa 
subject to reduction. In addition, in connection 


Arctic. In connection 


fion with approxi- 
mately 70% of the Arctic properties, KRC represented that they 
owned the permits. In fact, rre only had a farm-out on the 
permits, which, as the Court may know, is an option that requires 
monies to be spent before an interest can be acquired in the 


t 
permit. KRC sold interests in these permits to FOP and NRC and 


never disclosed the fact that money “had.to be spent by wre 
before an interest could actu ily be chtained in the permit. 
These non—disclesures permeated many of the transactions 
between KRC and FOP and NRC. KkRC failed to disclose farm-outs 
and the commitments that had to be met before interests 

could be acqygired. The result is that wRe spent enormous sums 
of money in drilling and exploration without actually having any 
interest in the permit that it thought it had acquired. 


lliine 


6. Drilling costs Where There was Never anv pri ns. 
In connection with five walls in Canada and in the United States, 
NRC and FOF were billed for @rilling costs and drilling was 
never done. NRC has requested the return of this money, approxi- 
mately $200,000, and KRC has taken the position that if there was 
awrong, the wrong was committed by Colorado. In fact, NRC 
received invoices from KRC and paid KRC. KRC has contended that 


it submitted invoices only as an accommodation to Colorado. 


7. KRC sold to FOr interests in properties in the 
United States and Canada. KRC was paid the full amount of 
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the invoices rendered in respect therete. KRC for a substan- 
tial period of time arbitrarily refused to Provide to NRC a 
written conveyance of the interests so purchased by NRC and 
in respect of a number of such interests, still refuses to 
provide the appropriate conveyances. In many cases, liens 
were imposed prior to the time the properties were conveyed 
by KRC to NRC and accordingly, NRC was damaged to the extent 
that they received such properties burdened by liens. (See 
par. 11 below.) i 


~ 


8. Fraud in: Cormection with Two Sales by xKRc to Sun. 
As the Court is aware, KRC made certain sales to Sun Oil and its 
affiliated companies. In connection with these Sales, KRC gave 
to Sun certain rights of first refusal and restricted the right 
of NRC's parent company to deal’in properties in which it had 
acquired an interest from XRC. Further, KRC reccived from Sun 
Payment for geological and geophysical data and retained all 
Proceeds, although the cost therefor had been billed to and paid 
by FOF and NRC. KkRC never remitted our clients’ Proportionate 
share of these proceeds. 


The Court fiay, in addition, be aware of the fact 

that when KRC turned over ts Sun all of its obligations in the 
Arctic, KRC committed the interests of NRC and of its parent to a 
most burdensome agreement. - The agreement contained a massive 
forfeiture clause which Sun alleged would wipe out the interest _ 

of NRC's parent, Global. KRC had made an effort to in@uce Global 
to participate in the sale to Sus, but was rejected. Although 

KRC did not sell to‘sun the inter st of our clients, it did, 
nonetheless, commit those interest. to onerous operating 

Provisions and te the Possibility of forfeiture without our clients’ 
consent. The net result of the .improper and burdensome transaction 
between KRC and sun was that cur clients were sacdled with enormous 
work obligations. prior to KRC's transactions with Sun KRC was 
obligated to beer 80% of the gross costs in connection with the 
Arctic properties until $20 million of work had been completed. 
After netting out certain interests, our tients’ costs were 
Supposed to have been only 10% of the total cost load. After the 
Sun transactions had been made by KRC, and after KRC had defaulted, 
our clients were compelled, in order to 
Sun and were able to be relieved of the forfeiture only by agreeing 
to pay to Sun 45% of the work obligations (when the work c >liga- 
tions should only have been 10%, as set forth above). 


avoid forfeiture, to go to 
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9. Failure to Disclose Contract. KRC entered intu a 
gas purecnase contract with Northern “atural Gas ("Northern"), 
giving Nociiern the right to purchase all of the gas preduced from 


lea ses of KRC in whichNRC owned interests in the Huapache area of 
New Mexico. KRC failed to disclose this agreement to NRC 

at the point in time when an agreement was made with KRC dividing 
up the property. Indeed, this fact was not disclosed even up to 
December 1972, when our clients learned of Northern's contract 
by contacting Northern directly. KRC had represented to our 
clients that the Northern agreement was to be merely a sale of an 
override. In connection with a certain’ settlement made with the 
Trustee heretofore, even the Trustee did not disclose this 
Northern interest. We believe that the likelihood is that the 
Trustee never knew of the existence of Northern's contract, 


probably because certain personnel in KRC withhelé this information 
from the Trustee. 


10. Fraud in Acquisition of Arctic Permit ts. As set forth 
above, FOF and NRC wer> to bear their proportionate share of KRC's 
actual costs in connection with the acquisition of interests in 
permits anc leases. KRC acquired permits and leases in Arctic 
property by payment of minimal out- -of-pocket filing charges. In 
connection with these properties, KRC billed to FOF and NRC and was 
paid approximately $11 million for 2 50% interest in KRC's total 
position. KRC failed to disclose the fact that KRC had paid only 
minimum out-of-pocket filing fees and attorneys charges. In connec- 
tion with a property called Strathcona on Baffin ‘Island, KRC filed ~ 
on a number of permits at a nominal cost to KRC. The permits gave 
to KRC the right to perform certain work. Within a three-month 
period, in two separate sales, KRC sold to our clients a 50% interest 
in those permits for $10 million. our clients not only paid the 
$10 million, but thereby assumed obligations for 50% of the work 
to be performed. All of the payments were made without disclosure 
on the part cf KRC as to the minimal costs incurred by KRC in 
acquiring the permits or of the fact that our clients now *ad 
acquired for $10 million the obligation to pay for 50% of che work 
to be done. oe 


a Failure to | Pay Materialmen and Mechanics, Resulting 
in Liens on our Client s‘_ Interests. Liens were filed on. 
Saterests of our Clients in connection with leases in Texas. 
NRC had paid to KRC for leese costs and drilling costs. KRC 
failed to pay materialmen and mechanics who had perforred work 
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es. Accordingly, liens were filed which became 


on these properti 
Gainst the interests of our clients as well as against 


effective agai 
the interests of KRC. NRC was compelled to enter into agreements 3 
with these lienors to Pay off approximately $385,000 of liens. 

It should be noted that these payments were made by NRC after 

NRC had already paid more than its share of the costs of drilling 

and lease acquisition. In effect, therefore, our clients had 

made pavment to KRC for costr that were billed and, apparently, 

KRC failed to use the payments for the purpose intended. kRC 

failed to disclese to our clients that KRC had not paid these © 
materialmen and mechanics. xXRC, by it’ invoice, had represented 

either that KRC had paid the materialmen and mechanics or that it 

would use the funds of our clients to do so. 


12. Sale of Interests in Acreage and Failure to Remit 
Proceeds. KRC sold to ror and NRC interests in certain acreage 
(Huapache) in New Mexico. NRC Paid KRC for these interests in =e 
the acreage but KRC in fact never purchased the acreage but did 
retain NRI's money. ° 


13. Esuipping wells and Salvage. We are informed by 
employees of NRC as to another possible fraud, the facts of which 
have not yet been fully determined. (Indeed, many of the matters & 
set forth above will be the subject of discovery, which has alreacy 
been initiated by certain filings on behalf of our clients on 
June 15,.1973 and during the week of June 18, 1973.) We are : 
advised that in connection with certain wells, KRC completed the 
wells and in so doing, ecuipped'the Wells. We have »een informed 
that KRC, in connection with the wells to which we xv«fer, either 
failed to salvage the equipment used, ‘as required, or salvaged & 
the equipment and failed to cemit to ovr clients their share of 
the salvage proceeds, or failed to pay materialmen and mechani=-s 
who foreclosed on the equipment and, as a result, our clients 
lost their share of the salvage valve. It should be roted in 
connection with. these costs that our clients were bi. ed and had 
made payment therefor and were entitled to their share of the 


Proceeds of the salvage operation. es @ 
We wish to make clear to the Court that the matters 
referred to above have been brought to our attention as indi- 
cated by former employees of KRC-and by present employees of 
NRC or are reflected in documents which we have been able to 

& 
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acquire. We do not represent to the Court that our claims are 
limited suiely to the matter referred to above. Morcover, te 
intend to actively pursue the discovery to which we are entitled 
under the Federal rules of Civil Procedure and the Bankruptcy Act 
in order to prepare Properly for the trial of the claims referred 
to. In connection with our efforts to prepare our case, we will 
be actively interviewing prospective witnesses, including present 
and former employees of KRC and FOF, and others. We believe that 
publication of the contents of this document may severely impede 
us in the preparation of our case by inhibiting witnesses and by 
encouraging, by indirection, possible alteration or destruction 
Of available documentation. Moreov.r, the Trustee's investigation 
under Section 167 of the Bankruptcy Act may be impeded. Further, 
we have been advised, as we have indicated above and to your Honor 
in chambers, that investigations are under way by the Government 
which may, in addition, suffer as a result of premature disclosure. 
Therefore, we urge the Court to retain this document in camera 
and to make no disclosure either to the public or, indeed, to any 
presen: or former officers or employees of KRC, including those 
individuals whom we have identified in Court. 

We wish, further, to make clear to the Court our intent 
to cooperate with the Court and with the Referee in any manner 


that the Court may require in an effort to expedite the proceedings 
herein. ° . 


Respectfully submittéd, 


DORNBUSH MENSCH MAND ZLSTAM & SCHWARTZ 
By: /s/ Allen G. Schwartz 
f VAN CISE, PHILLIPS & GOLDBERG 


tt 


By: /s/ John D. Phillips 


xe: John S. Pfeiffer, Esq. : 
ef Gorsuch, Kirgis, Campbell,- e 
Walker & Grover 


Thomson von Stein, Esa. 
Securities and Exchange Commission 
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THIS ‘IRDER TS AN ORDER Before the 

DIRECTING A PRIVATE on SHCULUTIES AND EXCHAIMGE COMMISSION 


BON-PUSLIC rr 


VESTIGATIoW 
&D TS BEING FURNISHED TO You Pan ee 
— REQUEST FOR YOUR omy 


In the Matter of . 
3 . , + ORDER DIRECTING A TRIVATE 
FUND OF FUUIDS LTD. IN TIGATION AK MSICKLAT 3S 
KING RESOURCES CO-psxy : ORD 


: . OFFICERS TO TAKE YSST Dory 


File Yo. t0-649 : 


I azy 


The Com:ission's public official files disclose that: 


A. The securities of King Pesources Company ("ZRC") cre registered wth 
the Comission under Section 12 of the Exchange Act end are traded on the c 


ore 
the-counte> market. 


B. John N. King ("Xing") owas approxi 


matcly 16% of the outstanding stock 
of KRC and uncil fugust 13, 1970 was Chairn 


an of its Board «* Directors. 


C. Fund of Funds ("FOF") is arr open end wutual fund incorporated in Cenacdc 
with shareholders throughout the world, Its manasenent company, FOF Ma 


Manageseni 
Co., Ltd., is a Subsidiary of the IOS Led. ("IOS"). Both are defendcnts in 

S.E.C. v. Robert L. Vesco et al., 72 Civ. 500i, U.S.D.C., SDNY, filed Noveshe: 27 
1972. - 


as 


Il 


Members of tho staff have reperted to t 


he Commission information which tends 
to show that: 


A. From on or about Januacy 1, 1968 


NRC sold to FOF and its subsidierics 
Sccuritics, including undivided interests 


in oil and gas propertics. 


dicecetors, and others participated in che 


Such sccuritics were iseursy. et 
In 1970, certain assets of FOS... in- 

in a newly formed Exglish Nome resid. 
Resuurees “voperties Ltd. ("Global"). 


B. KRC, 10S, FOF, their officers, 
Sale, valuation, and 


repocting of such securicies 
in the public valuation and teports of FOr. 

Cludiny, those purchased Crom KaC. were placed 
corporation aamwed Clobal Natusl 


Cc. White ene aced 


in the offer, 
Shares; KRC, 10S, rUr, 


purchase, and sale of such securities antl af 
theic otZieers, directors, caployers, 


Jolw NM. King, Rowia 


| 
| 
| 


- le 
- ca . . R 

: t 
hovwe.ve ‘i. Cowett and otlers made untrue steotements of material focts and heave 
quiz! \i.and are omitting to state material facts necessary to make che state- f 
ecnts wade, in the light of the circumstances under which-they were mode, not 4 
misleading concerning, among other things; (1) the valuc of shares of FOr, and ’ 
(2) tir: vaiue, productivity, and merit of the securitics sold by KRC. f 
. t 
= , 
D. From on about Janucry 1, 1968 KRC, 10S, their officers, directors, ceplwe-: [ 
’ 


Jom M. King, Rowland Beucher ,ward M. Cowett and others caployed devices, sclx 
and artificies to defraud and cngarncd in transactions, acts, practices, end cours:* 
of business thich mey have operated as a fraud and a deceit upon the public and [ur 
an connection with solicitations to purchsse, purchases, ond sales of the sceuritics 4 
mentions! in paragraph Il chove and shares of FOF in that, among other things, (!) 

the above nosed persuus obtained moncy from FO and FOF shaccholders thyougli m’s- 
representations enc omaissions to state materisl fects and conccelment of material : 
“concerning the nature, quality, and veiut “4 the securitics sold to FOF and its sub- 
sidiarics {ncludiag undividued interests .n oil and gas propertics, (2) the above 
‘named persons participated in acts which mi: epresented such securities, and (3) 
of the schonce, FOF established Globai, ,iaced in Global- such securities, and dist 


‘Global's shares to shareholders of FOF. F 


‘ 


oe 


persons, directly end indirectly, meade use of the aails end means and instruncats 
of transportation and co=municction in interstate commerce, and of the cecns end 


' 


E, While engered in the offer, sale and eclivery of said securities, such 


instrumenctclities of interstate comnerce. : + oie 
° Ill 
The Comefssion Hoving considered the feregeing, ccoms £¢ sppropriste 
end necessary end fer the protection of investors that a private investigation 
be acde; ° 
: l. to ascertain the facts concerning the matters set forth in paregraph 


Il above, end 


2. to determine whether there have becn possible violetions of Section 5 
end 17(a) cf the Securities Act and Section 10(b) of the Exchange Act 
tnd Rule 10b-5 thereunder. : 


IT IS ORDERED, pursuant to the provisions of Section 21(a) of the Securitic: 
Exchange Act of 1934, thate private investigation te nade to determine whether 
ersons or any other persons heve engaged or ere about Co enges 


ted acts or procttices or in aay ects or practices of similer 


the clorcsaid 
any of th re 
° 


P 
° 
purposrt cr obj 


por 
bject; and 


IT 1S FUSTNER ORDERS, pursuant to the provisions of Section 21(b) ef the 


Seeuritics Exchence Act of 1924, that for the purpose of such investifation, 
sald 3. Stockins, Joseph F. frys, Jein J. Selly, Jr., Robert Laprade, ibomson 
Svein, Jaws oc. Si: end Jerald taamet.i and cech of thea, is ,lereby 


an effieer of this Cox cuissiet 


ai erpowered to edminister oaths 


tiens, 8S OMA wite ener. comel theie av ocndance, Cane evidences 
tae cam Geeks. pepees. correspondence, armoranda 
‘elewaut aad meteric! to the inquiry, and Co periera 
ther curie t nection th cevtih ot veeseribed by lev. 
} ; : ar lays A f) 
hy ther Cs fend 0A. Fi f} sé oe - oo 
ase - ag 
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AYFIDAVIT 
STATE OF COLORADO ) 

) ss 
CITY AND COUNTY OF DENVER) 

I, Johm J. Kelly, Jr., being duly sworn on wy cath, depose and 
easy: 

I am ap attorney employed on the staff of the Denver Regional 
Office of the United States Securities and Exchange Commission end heve 
been so employed since January 1962. 

On August 26, 1970, the Securities and Exchange Commission 
(Commission) issued a formal order of investigation end pursuant to that 
order of investigation, I, Joseph F. Krys, and other employees of the 
staff of the Denver Regional Office of the Commission investigated « 
number of mstters involving Johm M. King and various Fing related companies. 
A copy of the formal order is attached. The investigation concerned, 
among other things, me*ters relative to the attempted takeover of IOS by 
John M. King, possible misapprepriation of corporate funds in that 
comnection, false and misleading projections of King Resources Company's 
revenues and earnings and matters involving the sale of limited partnership 
interests to members of the public by King’s Imperial-American Resources 
Fund, Inc. and Royal Resources Exploration, Inc. The Arctic transaction 
wee not s subject matter of the formal order. This investigation, after 
a 2-1/2 year period, resulted im two criminal reference reports which 
were referred to the United States Attorney's Office in Denver. In the 
interim, the Commission filed a complaint for injumction in the United 
States District Court for the District of Celorade against King, Soucher, 
and others alleging fraud, in part, relating to the I0S takeover attempt. 
These criminal reference reperts which I understand have been submitted 
to the court recommended criminal prosecution of King, A Rowland Boucher 
and others for two different frauds. The investigation conducted by the 
Derver Regional Office during the period 1970 to 1972, amd the criminal 
reference reports vhich resulted from that investigation were not concerned 
with the Arctic transactions of December 1969, or any fraud on the Fund 
of Funds ‘nm relacion thereto. When our office questionsd King anc 
Boucher in 1970 in connection with our investigation ao inquiry vas sade 


concerning the Arctic transactivns. 


7k aa | | A 28S 


In February and March 1971, I had interviewed Dr. Armand 


Frederickson end obtained certain information in part relating to the 
Mecom Arctic sale. Those interviews were brought about as a result of 
Dr. Prederickson's calling we and indicating he had some information 
relating to the matters we were then investigating. Copies of memoranda 
of interview with Dr. Frederickson and the subsequent interview with 
Harrison Coop-*, according to the file, were sent to Commission officials v 
in the Divisions of Trading and Markets end Corporation Finance in 
Washington, D. C. While I have no recollection of any specific reason 
| for sending these copies to the Commission officials ‘n Washington, it 
| was probably for in*ermation purposes in view of the fact that Mr. * 
Sporkie in the Division of Trading and Markets had previously expressed 
an interest in the King invastigation we were conducting, and his Division 
had reviewed varicus matters in connection with that investigation fro 
time to time. The Division of Corporation Finance had the obligation to am 
teview the required Commission filings of King Resources Company and 
other King related companies. I do know that in the course of our 
" fawestiqntion of Mr. King and his companies, copies of other msterials, 
other than the Frederickson end Cooper memoranda, were forwarded to ¢ 
Washington officials in those Divisions. 

I am pesitive that I received no reply to the Frederickson or 
Cooper memoranda and that [ reesived no request or instructicen to investigate 
the matters stated therein. I am not aware that anyone alse ir the ge 
Denver Regional Office received any such reply or instructions in the 
years 1971 or 1972. 

I also reeall that wy primary interest in Frederickson's 
information about the Mecom transaction was that it might constitute an & 
example of King’s method of operation and therefore might be the type of 
activity we might find in our investigation of King's drilling funds. 
| My memorandum referring to the February 17th interview indicates that 
Trederickson specifically wae asked if he was eware of any transactions «& 
which King or King Resources Company had with the drilling funds in 
which the Mecow style of fixing the murket prices was used. Ultimately 


we did discover the so-called Lark transaction which wae similar to the 


‘ 
‘ 
‘ 
i 
' 
‘ 
} 
Teer wm” 


Mecom deal. Although Frederickson suggested that the Consolidated's 
Arctic sale had also been based on secret side deals, Cooper subsequently 
contradicted Frederickes:'s statements. Morecver, I had isterviawed 
Harry Trueblood in June 1970 about the State of Ohio loans and the 
Arctic transection and at that time I had received no information indicating 
that Consolidated's Arctic transaction was influenced by any side deals. 
Following the interviews with Frederickson and Cooper and « review of 
the documents they furnished, neither I, nor anyone else to my information 
at the Denver Regional Office of the Commission, investigated the December 
1969 Aretic transactions or eny fraud perpetrated on the Pund of Funds 
in connection with those sales in the years 1971 and 1972. A major 
reasoa I did net recommend initiating or conducting an investigation of 
the Aretic transactions at that time was due to the fact that the Denver 
Regional Office was already investigating King, Bowcher and cthers in 
counection with other substantial matters anc hed already committed « 
subetantial amount of time and effort on those other matters. I categorically 
deny that I deliberately or intentionally delayed an investigation of 
the Arctic sales in order to cause any disadvantage or prejudice to King 
or Boucher. 

Te the best ef my knowledge, information, end belief, no one 
else at the Denver Regional Office deliberately or intentionally delayed 


an investigation of the Aretic sales in order to cause any disadvantage 


/s/ Pa Jr. 


John 3. Kelly, Jr. 


of prejudice to King or Boucher. 


Subwcribed and sworn to before ms this 25th day of July, 1976. 


/e/ Martha A. Ervin 
Rotary Public 


My commission expires: 
June 22, 1977 
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Before the 
SECURITIES AND EXCHANGE COMMISSION 


AUG 26 1970 ad EXCH AGE 
Yo SS ae * Oey IN 
‘5 RECEIVED = “SY 
* a f a 
In the Matter of : \ 
JOHN M. KING : 
THE COLORADO CORPORATION : 
e THE DENVER CORPORATICH : 
IMPERIAL-AMERICAN MANAGMENT COMPANY : 
IMPERIAL-AMERICAN RESOURCES FUND, Lic... : ORDER DIRECTING EXAMINATION 
ROYAL RESOURCES CORPORATION aie AND PRIVATE INVESTIGATION 
ROYAL RESOURCES EXPLORATION, INC. : AND DESIGNATING OFFICERS 
KING RESOURCES COMPANY : TO TAKE TESTIMONY | 
e DENVER S:CURITIES CORPORATION : . 
REGENCY MANAGMENT COMPANY es 
REGENCY INCOME COMPANY : 
REGENCY INVESTORS COMPANY : a 
GENERAL AMERICAN DEVELOPMENT C &PORATION : ak 
K-R FUNDS, INC. 
e $ 


File No. D-1407 


EEE 


yf 
a , , 
The Commission's public official files disclose that: 


A. The Denver Corpora*ion ("Denver"), a corporation with its principal 
place of business at Brooks Tower Building, Denver, Colorado, has been 
registered with the Commission as a brokeys+dealer pursuant to Section 15(b) 

e' : of the Securities Exchange Sct of 1934 ("Exchange Act") since September 8, 
1966. : 
‘ 

B. Denv-c is a member of the National Association of Securities Dealers, 
Inc.,° a nationzl securities association, registered pursuant uw Section L5A of 
the Exchange Act. 


C. The securities of King Resources Company ("King Resources") are 
registered with the Commission under Section 12 of the Exchange Act and are 
traded on the over-the-counter warket. On January 15, 1970 King Resources 
filed a registration statement on Form S-1 unwer the Securities Act of 1933, 
as tended (Securities Act")' (File X. 2-3599i) relating to a proposed pledge 

® co” 00,000 shares of common stock by certain sharehoiders to Dempsey-Tegeler 
on Inc. ‘. 


"Ss = 2 | 


shalbe 


eZ 


D. John M. Xing ("King") owns approximately 16% of the outstanding 
stock of King Resources aud until August ae 1970 was Chairman of its 


Board of Directors. 


E. XR Funds, Inc. is a wholly-owned subsidiary of King Resources 
which also manages the investment programs of K-R Funds, Inc. . 


aes 


F. Imperial-Acerican Resources Fund, Inc. ("Imperial-American Resources") - 
is a wholly-owned subsidiary of Imperial-Acerican Management Company ("Inmperial- 
American Management") which manages it and, which, in turn, is a wholly- 
owned subsidiary of Colorado Corporation scofpeaio”). Imperial-Acerican 
Resources filed a registration statecent on Form S-1 under the Securities Act 
‘(File No. 2-35163) on October 25, 1969 covering a proposed public offering 
of $250,000,000 of oii and gas participation glans, investment.contracts ~ 
and pre-organization subscriptions in limited partnerships. - -The registration’ 
Statement was declared effective on June 15, 1970. . 


ene ee ee eyez eee = 


G. Royal Resources Exploration, Inc. ("Royal Rescurces Exploration") 
is a wholly-owned subsidiary of Royal Resources Corporation which, in turn, $ 
is a wholly-owned sub idiary of Colorado. Rdyal Resources Exploration filed 
a registration statement on Form S-1 under t ie Securities Act (File No. 
2-35503) on December 31, 1969 covering 2 proposed public offering of ‘% 
$100,000,000 of oil and gas participation pl » investment contracts and ©. 
pre-organization subscriptions in limited partnerships. The registration 
statement was declared effective on May 1: 2970. 

. 


. H. Denver is a wholly-owned subsidiary of Colorado which, in turn, 
is controlled by King. : ‘9 


I. King Resources has failed to file with the Commission certain: . 
reports required to be, filed pursuant to Section 13(a) of the Securities 
Exchange Act 


vet Il 
° . 
Members of the staff have reported to the Commission information which 
tends “to show that: 


A. King, Colorado, Denver, Imperial-American Management, Imperial- : @ 
American Resources, Royal Resources Corporation, Royal Resources ixploration, 
King Resources, Denver Securities Corporation Regency Management Coxpany, 
Regency Income Company, Regency, Investors Company, General American Development 
Corporation, K-R Funds, Inc. and others have been and are offering to sell; 
selling and delivering after sale to members of the public certzia securities, 
namely, the securities of King Resources, Imperial-American Resources and Royal . © 
Resources Exploration. : : 
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B. While engaged in the offer, suschase end sale of certain securities, 
nazcly -il and gas participation plans; investment contracts and pre-organi- 
zation subscriptions issued by Imperial-éAsnerican Resources and Royal Rosources 
Exploration, Xing, Colorado, Denver, Inverial-American Managment, Imperia 
éAmertesa Resources, Royel Resources Corporation, Reyal Resources Beshewacion. 
King Resources, Denver Securities Corporation, Regency Management Company,’ 
Regency Inceme Company, Regency Investors Company, General American Develop- 
ment Corporation, K-R Funds, Inc. and others have been and are making untrue 
statements of material facts and have omitted and are omitting to state 
material facts necessary to make the statements made, in the light of the 
circumstances under which they were made, not misleading concerning, among 
other things: ; 


i. The saféty of an investment in said securities; 

2. The vaiue of said securities; and : 

3. The ability of the purchasers of said securities to obtain - 
the redemption value thereof. 


C. King, Colorado, Denver, Inperial-American Management, Imperial- 
Acerican Resources, Royal Resources Corporation, Royal Resources: Explora- 
tion King Resources, Denver Securities Corporation, Regency Mahagement Company, 
Regency Income Company, Regency Investors Company, General American Develop- 
ment Corporati9n, K-R Funds, Inc., and others employed devices schemes and 
artifices to defraud and engaged in transactions, acts, practices and courses 
of business which operated as a fraud and a deceit upon the public in 
connection with solicitations to purchase, purchases and sales of said 
securities. 


D. While engaged in the offer, sale and délivecy of said securities, 
such persons, directly and indirectly, made use of the mails and means and 
instruments of transportation and communicatfon in interstate commerce, and 
of the means cond instrumentalities of interstate commerce. 

$2 85 

E. ‘Colorado and others, directly and-indirectly, effected transactions 
in and incuced and attempted to induce the purchase and Sale of securities at 
a time when Colocado was not registered with.the Commission as a broker-dealer 
as rifquired by Section 15{a) of the Exchange Act. 


F. Fr 2 oa or about July 1, 1970, Denver and Colorado, directly and 
indirectly, uifected transactions in and induced and attempted to induce the 
purchase and sale of securities at a time when the aggcegate indebtedness 
of Denver and Colorado to all persons may have exceeded 2,000 per centuna of 
their respective net capital, computed in accordence with the provisions of 
Rule rere 1 promulgated under Sectitn 15(c)(3) of the Exchange Act. 


G. The registration Statements of Xing Resources (referred to in 
Paragraph IC above) of Imperial American Resources (zelerred to in Parag raph 
IF above) and of Royal Resources Exploration \re<erred to in Parag~avch IG 
abowe) contain untrue statements of material facts or cait to state catcrial 
fscts required to be stated therein or necessary to cake the stateseats -‘cherein 
not misleading with respect to: 


SS 
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Item 9, Description of Business; and 
2s Item 20, Interest of Management and other: in Certain 
Transections,. 


IIl 


The Commission having considered the foregoing, deems it appropriate 
and necessary that an examination and private investigation be made for 
the following purposes: ; 


I. to ascertain the facts concecning the matters set forth in 
paragreph II G with respect ot King Resources; 


yo to determine with respect to King Resources whether an order 
under Section 15(c)(4) of the Exchange Act should issue; 


36 to determine whether there have been possible violations of 
Sections 5 and 17(a) of the Securities Act and Sections 10(b); 
15(a), 15(c)(3) of the Exchange Act and Rules 10b-5 and 15c3-1 
thereunder, 


IT IS ORDERED, pursuant to the provisions of Sections 8(e) and 20(a) 
of the Securities Act of 1933 and Section 21(a) of the Securities Exchange 
Act cf 1934, that a private investigation be made to determine whether the 
aforesaid persons or any other persons have engaged or are about to engage 
in any of the reported acts or practices or in any acts or practices of 
similar purport or object; and 


2) 
a 


IT IS FURTHER ORDERED, pursuant to the provisions of Section i9(b) 
of the Securities Act of 1933 and Section 21(b) of the Securities Act of 
1933 and Section 21(b) of the Securities Exchange Act of 1934, that for the 
purpose of such investigation, Donald J. Stocking, Joseph F. Krys, John J. 
Keliy, Jc.; John E, Jones, Donald N. Malawsky, Edward J, Leavitt, Ralph H, 
Tracy, Richard B, Nesson, Leonard H. Rossen, Theodore Levine, James E, 
Newton, John W, Fegan. James E, Sims and each of them, is hereby designated 
are an officer of this Commission and empowered to administer oaths and affir- 
j mations, subpoena witnesses, compel their attendance, take evidence and 

require the ‘production of any books} papers, correspondence, memoranda or 
oh other records deemed relevant and material to the inquiry, and to porform 

al) other duties in connection therewith as prescribed by law, 

/ " 


By the Commission, 
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a Orval DuB-is 
i mr wes ------ Secretary ; 5 Se Ss 
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FOX-RAFF & COMPANY 
September 25, 1970 


2, Reuce B. Dickieson 
nvesters Overseas Services 
119 Ruc de Lausanne 

1211 Ceneva, Switzerland 


: 
i 


e Deer Mr. Dickieson: 
e 


“at the time that we purchased the Shell-Sealy-Smith wells arc the . * 
ranium package from Natural Resources I was told by John King and 
kovwslan! Boucher that the first investment of some $83,000 would be 
all that | would be requized to pay and that the uranium was in the 
process of being sold, the proceeds from which would pay off our 


te entire obligation to you. Obviously, the uranium has not been sold 
and wwe have, sinc? the initial investment, mace an additional pay- t 
ment to vou of some $185,000. We are now being asked to pay an ' 


additional $130,000 plus to close out this account. 


1 feel very strongly that the manner in which this package was being 
sold to us, oF ously for valuation purposes of I. O. S.. and the : 

& piomises of liquidation of uranium require me to take other steps to 
allevuite this financi2l liability which we have with you. _ 


As you are well aware through your intimate communications with such 
bro!:erage houses as Arthur Lipper and others in the U. S., we have al 
been under severe financial strain over the past eighteen months and 
-- we are, frankiy, unable to complete this payment to you, particularly 
& _ under the circumstances under which we purchased these properties. : 


Our counsel has repeatedly been in communication with counsel for 
King Resources and there has been no response. I suggest that you 
communicate directly with King Resources in order for us to amicably 
settle this transaction. 1am sure that vou feel, as we do, that we do 
net wish to disturb already muddy wate.s with Our good fricnds in : 
e& _ Denver, but if tl.ere is persistence on this transaction, we shall have . 
no other recourse than to instruct our counsel to take whatever steps 
are necessary to relicve us from the pressure of our obligation to you. 


on e+e Investment Securities Stocks & Honds + Financial Planning Corperute & Indi duel = ae 
1900 Plaza 600 + Scattle, Washington 98101 * Phone: (206) 624-8750 * Cable: Scafox : 


soe 


FON-RAFT & COMPANY 


Mr. Bruce 8B. Dickicson 
September 25, 197 
Page Two 


Iam, of course, anxious to hear from you and to get your views on 
the content of this letter, but I do Suggest that at this point legal 
action by your organization might provoke Gisturbing occurrences in 


Denver and possibl:- sdditional negative public rela in Geneva. 
Let me hear from you at you: earlicst convenience. 


Robert L. Raff 
President 
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Mr. Raymond W. Marriott October 9, 1970, 
Willkie Farr and Gallagher 
1 Chase Manhattan Plaza 


You have already received my September 19 letter to Bob Raff, 
Enclosed is his reply, together with my reply to his reply. 


Ed Cowett insists that he knows nothing cf any arrangements 


between F.ng, Boucher, and Raff and Ed's recommendation is 
that we sue forthwith. 


Sincerely, 


BBD/jb 


cc: Rowland Boucher) _ 
ot Giese ) with enclosure 


RETYPED FROM FAINTLY LEGIBLE COPY BY U.S. ATTORNEY'S OFFICE ON 8/2/76 


0} ED STATES DISTRICT COURT 
SOL dERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


~against- $ REPLY APFIDAVIT 
JOHN M. KING and : 75 Cr. 70 (MEP 


A. ROWLAND B80UCHER, 


Defendants. 


ES ERO A a VA. a. a: 


STATE OF NEW YORK ) 
: $8.3: 

COUNTY OF NEW YORK) 

MICHAEL P. ARMSTRONG, being duly sworn, deposes 
and says: 

l. I am a member of the firm of Barrect Smith 
Schapiro & Simon, attorneys for the defendant John M. King 
in the above-entitled action. I am familiar with the facts 
and prior Proceedings herein. 

2. This affidavit is respectfully submitted in 
reply to the Government's response to defendants' post- 
tcial motions to dismiss the indictment, to set aside the 


verdicts and for judgments of acayittal o 
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tive, for a new trial. 


MOTT 


MOTION BASED ON PREJUDICIAL DELAY 


3. The Government claims that: the major transaction 


upon which the prosecutor relied at trial was of little con- 


seguence; the United States Government did not have the 


resources to inmvesticate this case secause it was too ousy 


| 


a 


#a73 


given to the Government by Armand Prederickson in 1971 was 
insufficient to begin an investigation -- until the sam 
information was again submitted in 1973. The Government 
apparently finds nc embarrassment in arguing that they had 


no reason to go forward in 1971 while simultaneously araquing 


(in opposition to defendants’ motions based on their bankruptcy 


, . P , | 
testimony) that all necessary investigative leads were avail-' 


able prior to that time. 

4. The Government's contention (Wing Af£'t p. 3) 
that Frederickson's allegations involvine the "“Mecom side 
deal” were not worth investigating because they did not 
provide the SEC with the “total picture of the fraud chersed 
in the instant case" is preposterous. The Government con- 
jures up a ‘mosaic of proof" which was supposedly necessary 
in order to initiate an investigation and offers as the only 
examples of such proof: Arthur .adersen representation let- 
ters and records from the KRC Calgary office which were as 
available in 1971 as they were in 1973 to an investigator 
interested in requesting them; C. Harrison Cooper's diary 
notes, which could have been obtained by the SEC when they 
interviewed Cooper in 1971 simply by asking Cooper for them; 
facts regarding two unrelated trarisactions of an allegedly 
Similar nature (Fox-Raff and Standard Oil) and; summary 
testimony based on public information and KRC records. The 
Government's position seems to be that even though the SEC 
failed to investigate specific allegations describing the 
two central transactions in the case, it should be excused 
for this failure because it also neglected to investigate 


Other peripheral matters. 


| 
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5. When the SEC finally got around to investigat- 
ing the case in 1973, they seemed to have no need for the 
“mosaic” to which the orosecutor refers. SEC attorney 
Thomson von Stein, in his affidavit in opposition to defend- 
ants' motions regarding possible misuse of their bankruptcy 
testimony, sets forth in detail the alleged sources of all 


the proof he collected, not merely the leads that caused him 


collection o documents, news articles, books, investigative 


;ceports and, most significantly, the Prederickson interview 


memoranda, were in existence and readily available to the Fc 


by early 1971 and von Stein had actually examined much of it 
iby then. According to von Stein, these materials: 

“provided the starting point for my investiga- 

tion, were the bases of the areas into which 


inguiries were made, and led to all the wit- 
1} nesses and other evidence that were presented 


to the grand jury in this case.“ (von Stein 
A t p. 6, emphasis supplied) 


6. The information was not pursued, however, until 


} 
| 
| 
| 
| 
' 
| 
| 
to search for it. (See von Stein Aff't pp. 2-5). The entire | 
{ 
| 
| 


June ll, 1973, when Stanley Sporkin received information from 


\private attorneys who had been investigating the case during 
e |; the period of governmental inaction. (Sporkin Aff't pp. 2-3). 
"the affidavit of Allen Schwartz who, with his partner Martin 
i acaock, spoke to Sporckin, ceveaia. thet they had received their 
information, insofar as it related to the charges ultimately 
j;Orought in this case, from the same source that Sporkin had 
& °, 


21/2 years earlier -- Frederickson. (See Schwartz affidavit, 


submitted by the Government in connection with tke bankruptcy 


ns nn ee 


motion). Mensch and Schwartz actually recommended that the SE 
interview Frederickson (von Stein aff't in bankruptcy motion 
ep. $3). 
{ 
3 i 
’ ( 
! 
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7. Von Stein, then working in the Washington SEC 
office, was assigned to work on the case and immediately 


zecoed in on the memoranda of Prederickson's 197] int-rcviews 


(von Stein Aff't p. 6, von Stein aff't in bankruptcy motion 


P- 4). According to the prosecutor, "one of the first things 


[von Stein] did was get this thing [the copy of the alleged 
buy back agreement] from Prederickson .. .” (Te. @. 2735). 


I am informed by the prosecvfor that von Stein worked alone 


on this case and did so while handling another Major investi-' 
} 


gation at the same time. Nevertheless, with the evidence 
neatly laid out, it took only a year and one-half to complete 
| 
the SEC and grand jury investigations and obtain an indictment. 
8. The Government concedes "the simple fact is 
that the SEC did not initiate such an investigation [into 


~-t@ 1971 Prederickson allegations] . " (Wing Aff p. 4).] 


The prosecutor offers, in explanation of this inaction, 


"the perfectly legitimate reason” that the Denver SEC office 

| 
was busy with two other investigations relating to King (id. )| 
and, consequently, “the Arctic was sort of left in a side box! 
and not pursued” (Tr. P. 2735). The Government does not and 
cannot explain why it could not have proceeded with an inves-} 
tigation conducted by a Washington attorney in a case referred 
to New York simply because two "completely separate” investi- 
gations were in Progress in Denver. Had von Stein begun his 
Part-time efforts in 1971, they could easily have been inte- |! 
Grated into the closely related Denver investigations -=- to 
the advantage of both. The SEC's cecision not to take this | 
steo, for whatever reason, represented a tactical decision 
for which the Government “ust 5e held accountable when the 


result is pcrejudicial delay 


-4- ' 


9. The SEC was not the only culpable governmental 
agency. In addition to the @acts sreviously set forth, th 
Gefendants have uncovered further information of the 


e Government's early knowledge with respect to the basic 


allegations in this case. (This information was not fully 
developed until now, but Mr. Wing was informed of the rele- 
vant facts and witnesses on Friday, July 30, 1976). On April 
ae 13, 1972, Neal Marriott telephoned Jack Pfeiffec, Trustee in 
Bankruptcy for King Resources Company, and made charges 
relating to the arms-length nature of the Mecom cransaction. 
(Pfeiffer Aff't, attached hereto as Exhibit A). Pfeiffer's t 


a notes of the conversation cead: cancelled check, Royal 


Resources, Geo. Hardin, Bob Hulsey, Xmas Eve ‘69, Dr. 


Frederickson, Tim Lowry.” (emphasis in original). Pfeiffer 


i 


| 
| 
called Judge Pred T. Winner, United States District Judge, 
‘ | 
a District of Colorado, and a conference was arranged with 
James Treece, the United States Attorney. Pfeiffer explain- 
ec the allegations in detail to Mr. Treece in a conference 
which lasted 1 to 1-1/2 hours. Mr. Treece took notes. I have 
e spoken on the telephone with Judge Winner, who confirmed 
the accuracy ¢c: Mr. Pfeiffer's recollection of the events in 
question. I have also spoken to “fr. Treece, who informed me 
that he recalls the meeting having lasted only five minutes. 
He said that he passed on the information to the Denver postal! 
inspector (whose name he did not recall) and was told that 


the Government already had the information. Mr. Treece did j 


nothing further and believ that he destroyed his notes. 
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by the SEC and sid that he was unable to give me detailed 

information without authorization from the United States 

Attorney and his superiors. Thus. both the United States 

Attorney and the postal authorities in Denver had notice 

in early 1972 of the charges made by Marriott which had 

been the basis of the earlier Prederickson allegations and, 

if Mr. Treece's recollection is correct, the postal inves- 

tigator working with the SEC on the case had the information 

before that. | 
10. The Government's rationalization of its prior 


' 


misstatements to this Court with respect to Stanley Sporkin's| 


awareness of the 1971 Prederickson allegations requires * 
little comment beyond the observation that Mr. Sporkin could 
hardly be expected to accept such an explanation from one of 
the subjects of his investigations. Mr. Sporkin admittedly ' 
took a “strong interest” in the pending investigation of 
John King in 1971 (Sporkin Aff't p. 2). He had, in 1970, 
personally devoted many hours becoming familiar with the 


facts of the relevant transactions and talking to the par- | 


ticipants, including Rowland Boucher (See Ex. D 


al 


o Def. King 
' 
} 
Post-Trial Delay Motion and trial Ex. JJ). The Arctic re- | 
° | 


. valuation was, according to Mr. von Stein (aff't submitted 


in 


in bankruptcy motion, pp. 2-3) “a natural focus" for the SEC 


Following “notoriety” in 1969 and 1970. Nevertheless, Sporkin 
j : ° 
y claims to have taken so little heed of crucial memoranda 

Outlining the basic charges in this case, that he did nothing | 


about them and, when asked in 1975 for a statement to be ' 


included in a sworn affidavit, forgot about them entirely | 


@ laps? in memory which should make the Governmert more 
uncerstancing with cespect to the oroblems of defendants 
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{ 
' 
j 
€ | 
who were forced to meet charges against them involving facts 
} 
| 
which are six yeacs old). Mr. Sporkin has still given no ex~ | 


planation why he failed to give any “instructions or directions 
& .«» cegarding these memoranda or cegardine any matter described 
therein” beyond his alleged inability to remember doing so 


(Sporkin Aff't, 5p. 2). Even if Mr. Wing had no knowledge, 


| 
| 
} 
at the time of the pre-trial motions in this case, of the | 
| 
e 1971 SEC interviews ot °rederickson, Mr. von Stein certainly , 
did (von Stein Aff't p. 4, Tr. 9. 2735) and yet he apparently) 
made no attempt to correct Mr. Wing's unintentional nis- 
statements. * 
$ 
H 
3 
f 
e 


ll. With respect to the Consolidated Oil & Gas | 


transaction, the Government explains 


. 
et 
wa 


failure to follow 
up on the only piece of evidence offered at trial which 
indicated the existence of a buy back agreement by making 
the incredible assertion that no one at the SEC saw fit 
cead a Wall Street Journal article relating to a matter with | 


which Mr. Sporkin was personally concerned at that time 


j 
| 
Ning Aff't p. 7). } 
‘ | 
12. The Government's contentions with respect to | PY 
e q 
. + be 
the prejudice suffered by the defendants as a result of the | 
2 
’ } > 
delay in this case demonstrate an-insensitivity to the | : 
realities involved in defending a case of this sort anc a . 
e 
penchant for misrepresenting defendants’ contentions. In 
o 3 
answer to these contentions, the defendants stand, for the 
most part, upon their oriorc submissions. Some points re- 
quice 
tw * c forma- 
bj at 
of ing's 
af ion 
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13. Regarding the signed Original buy back agree- 
ment which Lowry allegedly kept in his safe until 1972, the 


+ tn 


prosecutor, with no basis in the record whatever, assumes 


that Gov't Exh. 7Y¥Y is a carbon copy of that agreement. (Wing 


Aff't pp. 8-9). Defendants contend that no one knows what 
that carbon, which could not be authenticated at trial, rce- 
lates to or when it was prepared. It is as unlikely that 


Lowry would have prepared an original document which con- 


tained the erroneous citation to th name of his own law firm 


in Gov't Exh.7Y¥ as it is that he would have prepared one, 
such as Gov't Exh. 1, in which his name was misspelled. 

14. The Government's argument with respect to the 
missing signed ovigina. agreement rests on the assumptions 
that such a document existed and that it was identical in 

erms to the unsigned copies represented by Gov't [Pxhs. 
l and 7¥. This position assumes the conclusion which is 

at issue. Defendants contend that King never signed or 
agreed to that kind of an agreement and, herefore, either 
Lowry's 1972 testimony (Tr. 1413-21) is correct and there 
never was an executed copy, or the document in Lowry's safe 
was a different agreement. In either case, the entire 
theory of the Government's case is discredited. tecardless 
of what the prosecutor now Says about the technical suffici- 
ency of his other proof, there can be no doube that this 
case would never have been brought, much less successfully 
prosecuted, if Lowry's safe contained nothing at all or 
@ document which conflicted with Gov't Exh 


issue of whether any buy back agreement that existed was 


nave Deen established by a signed original dec: 


| 
| 
} 
j 
| 


of that call (if Gov't Ex. 1 was a draft Drepared by Lowry 


aftec the February 10 call, it is entirely likely that King 


would have revised the draft befoce signing it). 
15. The Government minimizes the importance of a 
timely discovery of Gov't Exh. 7Y¥, the carbon which could not 
be authenticated at trial (Wing Aff't p. 10). Mr. Maloney, 
Boucher's counsel, has spoken to Mr. Robert E. Dippo, who 
discovered the file in which the carbon was found. Mr. Dippo! 
States that he has no idea what condition the file was in 
Originally but that it is not now in chronological order. 
It is no longer possible, therefore, to establish the date 
when the carbon was prepared and filed by referring to the 
cates of surrounding documents. 


16. The Government answers Gefendant's contention 


regarding Mecom's missing telephone records by admitting 


that, contrary to the prosecutor's specific representation 

prior to triai, he has now been informed that records of such | 
calls “may” actually exist (Wing Aff't p.- ll). Mecom refused 
to talk to me prior to trial and I did not subpoena his tele-/| 


pnone recor 3 whea he appeared as a witness at trial because 


Mc. Wing specifically assured me that none existed. (Prioc 


to trial Mecom, with the assistance of the prosecutor, suc- 


cessfully avoided being interviewed, much less subpoenaed. * 
<hspesinansiteasiomaieaeemamiaiabiagiaainiantaeenee i 


De* ndant's counsel repeat edly attemoted to speak to 

Mecom, who made himself impervious to service (civil liti- 
Gants were unsuccessfully attempting to get his testimony). 
de wee never “in" and ignored all messages to call back. 

Mr. ng finally managed to reach him by telephone and 
suite @ promise to allow us t> talk to him, but when I 
travelle to Houston a..d attemo:*d to do so I was again 


tola he was out and again the promised retur: ll was 

mot forthcoming. Mr. Wina refused to info: ; coun- 
sel when Mecom came to New York to be intervy the 
Gov eocer to lincide 
w ecut fice, 

: Ser st him 


~ 


“s 


‘diary and Tanner's notes (Wing Afé't p- 11) require accept- 


that the single relevant sentence in Mr. Tanner's Wall Street 


A telephone bill reflecting a call from Mecom to King an | 


Pebruary 10, 1970 would certainly have been heloful corrobor-| 
ative evidence and would have been most useful in cross- | 
examining Mecom (without something of the sort it would have 
been useless to go into the subject "blind" with a hostile 
witness who could not even remember what year he went into 
bankruptcy). It is also worth noting that if the trial had 
been held within a reasonable time of the events, other 
telephone records, such as Lowry‘'s, would have been avail- 
sle to corroborate the defendant's testimony. 


17. The Government's arguments regarding Marriott's 


ance of the unlikely contentions that a lawyer would not keep, 
for billing purposes, a record of business telerhone calls and 
! 


Journal article could not have be _. helpfully amplified by 


18. With respect to the testimony of Neil Mackenzie, 


; his notes or by his  »collection as refreshed by them. 


Mr. Wing truly speaks like a lawyer whose client is the United 


' States of America when he finds “unintelligible” the defendants’ 
| 


Contention that a witness who has moved to South Africa is a” 
all intents and purposes unavailable (Wing &EE°t ps 12}. 
19. The Government states-that Walter Montague died 


on January 4, 1971 (Wing Af£E't pd. 12) and the defendants 


concede that if this is true he would have been unavailable 
for trial regardless of the Government's delay. Eric Scott 


| 
H 
and Edward Cowett would nor.* | 
* The prosecutor's implication that Scott would have been 
available had the d:fendants not asked for an adiournment 
of the tria? from Septenber 1975 to January 197. is irre- 
levant and misleading. As «ne Prosecutor kncws, Boucher 
* no trial counsel at that time ana I was actually 
c=7 in another matter which made ic impossible to ; 
-it investigating che facts of this case until Ostober : 
1975. The further adjournment of the January trial date | 
was necessitated by the Court's schedule and acquiesced to 
by the Sovernment. In any event, had the trial taken place 
two oc three years earlier when it should have, Mr. Scott's 
availability would not have been af’ .cted by the normal 
delays that occur in a case of this size and complexity. 
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20. In answering defendants' contentions regarding 
the material nature of Cowett's testimony, the prosecutor 
depends chiefly on a series of unwarranted assumotions about 
what Cowett would have said which highlight the need for 
the man himself. For example, how does the prosecutor know 
that “Cowett had no knowledge of ... the Mecom or Consol- 
idated side deals (whatever they were)” (Wing Aff't p. 13). 
Fow does he know what Cowett learned from Raff (with whom 
he had prior contacts regarding the bona fides of the Fox- 
Raff transaction) (Wing Aff't pp. 13-14)? How does he know 
that Cowett was not a participant in negotiations with a 


major o') company in the summer of 1969 (Wing Aff't vb. 14)? 


How does he know that Cowett was "misled" by Boucher's letter; 


of June 4, 1369, which “clearly establishes” nothing other 
than the need for Cowett's testimony with respect to it 


(Wing Aff't p. 14)? How does he know that FOF--through 


Cowett--had no knowledge of the KRC acauisition of the Bristol 
Bay properties (Wing Aff't p. 15)? How does he know Cowett's! 


views regarding the "10% minimum" orc that Cowett “presumably 


was “influenced in part” by a particular Arthur Andersen 


memorandum (Wing Aff't p. 15)? How does he know what Cowett 


vould have said about his views regarding the benefits to 


IOS from its dealings with KRC (Wing Aff't p. 16)? And, how 


does he xnow that Cowett was unaware of the sales of new 
properties to FOP in 1970 (id.)? 
21. Mr. King has informed me that Cowett had con- 


siderable knowledge of the defendants’ dealings with Mecom 


and COG and Cowett's testimony about these matters would have 


supported the defendants' testimony as to the negotiations 


regarding the Canadian Arctic permits. I am informed, for 


| 


| 
| 
\ 
| 
| 
| 


example, that: Cowett was aware of prior dealings between 


Mecom and King and King supplied him with a list of those 
with whom he had done business; Cowett and King discussed 
@ proposal to buy out Mecom's interests in the spring of 
1970, the feasibility of using Mecom's rigs, which were 
then located in Jordan, for drilling in the Sinai and the 
possibility of purchasing Mecom's hocel in Lima, Peru; 
Cowett was aware of King's role in obtaining stadium 
financing for Mecom's New Orleans Saints and IOS was asked 
whether it could supply financing for that project; 
Cowett was interested in Mecom's plans for building 4 new 
airport in New Orleans. In addition, Cowett was aware of 
COG and discussed with King the possibility of IPL, I0S's 
real estate fund, investing in COG's Hawaii investment. 
In addition, Mr. King states that Mr. Cowett may have 
“rown about discussions between Mecom and King concerning 
a@ proposed partnership and may also have known about the 
| fect that the source of Mecom's downpayment on thefAretic 
was a $275,000 payment made by one of the King companies 
on an unrelated business transaction. Cowett's knowledge 
of and contacts with Mecom and COG indicate he may well 
have known about the details of the defendants dealings 
with them in the Arctic transaction (which no witness 
claimed to have been secret). Cowett's testimony about 
his relationship wit > Mecom, whom he knew personally, 
might have revealed that the two men spoke about the Arctic 
and, at least, would have bolstered defendants' contention 
that there could have been no “deal” with Mecom which the 


defendants could have intended to keep secret from Cowett. 


22. The Government's speculation that other 
witnesses could have and did make .p for Cowett's absence 
(Wing Af£'t ¢ 23, 26, 29) ignores his uniaue position as a 
orime mover and go-between. It is particularly unrealistic 
to suggest that the defendants (as the orosecutor does in 
€ 26) could call witnesses to testify to conversations with 
Cowett when the only way such witnesses could be identifi+d 
would be through Cowett. 

23. The Government contends, without suoport, 


that whatever "side deals” existed “were secret from 


Cowett” (Wing Aff't p. 15). Without such secrecy there 


was no fraud. The defendants contend that they had no 
reason to hide any of their arrangements from Cowett. They 
may, in the course of the hectic activities of the times, 
have mentioned such arrangements to him and the extent of 
his knowledge would hav+ heen a clear indication of their 
intent - they would hardly have told him, for instance, 
of understandings about giving Mecom drilling business 
unless such understandings were innocent. The fact is that 
the defendants dealt almost exclusively with Cowett regard- 
ing the sale of properties to FOF as well as _he 1969 reval- 
uation. ‘Ye was the only verson with knowledge of both sides 
of most aspects of the FOF-King relationship. S nce the 
crime with which the defendants are charged consists of 
allececly misleading FOF, it is absurd to say that the man 
who was the link between FOF and the defendants could not 
provide material testimony. 

24. Without addressing himself to any of the 
specific instances of faded recollections raised by the 


defendants, the prosecutor brushes them off as havina 
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“little oc no significance." 


(Wing Af£E't p. 


fatuous for anyone who was present at this 


16). fe is 


-al to deny 


that not only the few examples referred to by defendants 


but all of she testimony in the case suffered from the 


passage of time. 


assertion 


DEFENDANT'S MOTION BASED ON IMPROPER DENIAL 
OF PRE-TRIAL MOTION FOR A CHANGE OF VENUE 


25. 


The prosecutor's responses to defendant's 


that a trial. in New 


effectively defending himself 


York prevented him from 


demonstrates generally an 


insensitivity or unconcern with the problems of a private 


' litigant. 


The United States Government, wit! 


its unlimited 


i resources, is able, as the prosecutor did on the last day 


of the trial, 


to bring in more than a dozen witnesses from 


all over the country on short notice in order to prove 


relatively minor points. 


| Spent thousands of dollars on airfares. 


On this day alone the Government 


Neither King, who 


is in personal bankruptcy, nor Boucher have the resources 


; to match this sort of display. 


The prosecutor has made 


various implications about King's supposed hidden wealth 


but, 


speaking for myself and for Boucher's counsel, I as- 


sure the Court that funds were not available for the defense 


ef this case in an amount adequate to meet the Government's 


efforts. 


In any event, 


the enormous costs 


of defending 


a case of this sort would limit almost any defendant. The 


additional burden of holding the trial 2000 miles from the 


homes of the defendanrs, 


ally all 


c— the relevant sources of documents 


inflicted without good cause. 


e 


motion. 


A few 


factual 


-l14- 


The Government 


points 


lefendants stand on their original pacers 


require 


most of the witnesses and virtu- 


should not be 


has shewn nore. 


comment. 


26. The Government's statements regarding defend- 


ants’ interviewing of witnesses (Wing Af£'t pp. 17-18) 
do not take into account the abbreviated nature of most 
Sucn interviews. Bennett King, Mecom and Frederickson, 
spoken to by the defendants, gave no useful information 
prior to trial and, in the cases of the latter two, gave 
misleading statements. 

27. The Government's comments with respect to 
the defendants’ access to cocuments (Wing Aff't p. 18) 
assume that the only documents in which the defendants 
have any interes~ are those selected by the Government 
to prove its case. Moreover, many of the documents, 
such as the Arthus Andersen, IOS, Mecom and Donovan 
Leisure files were made available virtually on the -ve 
of trial. 

28. The prosecutor persists (Wing Aff p. 19 
in stating that granting defendants' ore-trial motion 
would have resulted in two separate trials @espite h‘ 
knowledge that this is not a fact. As stated repeatedly 
defendants consented from the outset to be tried together 
in whatever location was selecte 

29. The Government points to Messrs. Fishman 
Rodden and Sadler to refute defeadants' contention that 
subpoening a witness is more difficult when the witness 
is thousands of miles away (Wing Aff't pp. 19-20). All 
three of these witnesses were ccoperative and required 
suosoenas, immediately prior to testifying, as a matter 
of course. 


MOTION BASED ON PROSFCUTORIAL MISSTATEMENTS 


30. In sucport of defendant Boucher's motion, 


Bea 


joined in by King, che defendants stand on their prior 
submissions. A stipulation confirming that the BP sale 
cefecred to in defendants' moving papers was made on 
Sbehalf of IOS as weli as KRC is attached hereto as 
Exhibit B. 

MOTION BASED ON DEFENDANTS' BANKRUPTCY TESTIMONY 

31. The defendants stand upon their or.ginal 
submissions with respect to this motion. Mr. von Stein's 
answering affidavit in no way satisfies the burden 
Dlaced upon the Government: by the legal authorities 
previously cited. The defendants have no reason to rely 
on the accuracy of Mr. von Stein's recollections and his 
affidavit, even if it is accepted without qualification, 
goes not cover the uses to which the bankzuptcy testimony 
could be put which, according to the cases, would infect 
the prosecution. 

WHEREFORE, the defendants respectfully request 
taat, on the basis of all of the submissions herein, their 
motions be granted in all respects. If a hearing with re- 
spect to defendants' motion based on prejudicial delay is 
ordered, defendants respectfully request that the Govern- 
ment produce, in addition to the documents specified in our 
Original moving papers, the Denver postal inspector's 
"jacket" referred to at page 5 Supra and the bills 


referred to at page ll of Mr. Wing's answering affidavit. 


We: cael Fa Lhinabera Ae 


MICHAEL F. ARMSTRONG | / 


Sworn to hefore me th 
9tA y of August, 19 


\ ei 3/ 
/ 
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/ Notary Public 
JOS4 FARRELL 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
~against- : 75 Cr. 70 (MEF) 


JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) Teh 

JOHN S. PFEIFFER, Esq., being duly sworn, deposes 
and says: 

1. On October 20, 1971, I was appointed the 
; attorney for Cherles A. Baer, Trustee of King Resources 
Company, a corporation undergoing reorganization pursuant 
to Chapter X of the United States Bankruptcy Act. 

2. As a part of my duties, I prepared and filed 
‘with the Reorganization Court petitions for permission to 

reject, as executory, certain contracts concerning Canadian 
: arctic Island permits, namely, contracts with John M. King, 
Consolidated Oil & Gas, Inc., John WwW. Mecom and Lakeshore 
Associz #8, a limited Partnership. 

3. I filed these applications in the early part 
of April 1972, requesting early hearings and caused the 
application regarding John W. Mecom to be served upon his 
representatives. 

4. On April 13, 1972, I received a phone call 


from Mr. Neal Marriott, and I returned the telephone call 


¢ 


on that day or the day following. Mr. Marriott advised 


he represented John W. Mecom and did so at the time that 

the subject contract was executed. In his conversation 
with me, Mr. Marriott gave me sufficient information +o 
lead me to believe that the transaction may not have been 
of arms-length and that the same may have been for the 
accommodation of John M. King and/or King Resources Company. 

5. I do not recall exactly what Mr. Marriott 
stated, but the notes I made of such conversation contain 
the following: tancelled check, Royal Resources, Geo. Hardin, 
Bob Hulsey, Xmas Eve '69, Dr. Prederickson, Tim Lowry." 

6. On April 20, 1972, I reported my conversation 
with Neal Marriott to Fred M. Winner, United States District 
Judge for the District of Colorado (the Reorganization Judge} 
who, in turn, contacted James Treece, United States Attorney 
for the District of Colorado. Judge Winner, Mr. Treece and I 
spent approximately 1 - 1 1/2 hours together discussing 
the aforementioned four contracts and my conversation with 
Neal Marriott. I attempted to advise Mr. Treece of what I 


knew and I observed Mr. Treece was taking notes. 


7. My reason for advising the Reorganization Judge | 


and Mr. Treece of my conversation with Mr. Neal Marriott, 
and I so stated to the Court and Mr. Treece, was to avoid 
interfering with any investigation that the United States 
Government nay be conducting or would conduct by reason 
thereof, but at the same time to be in a position to proceed 
expeditiously with the reorganization of King Resources 
ompany, an integral part thereof being the rejection of 
these contracts. In this connection, I asked Mr. Treece 


to acvise me if my proceeding would in any way interefere. 


Mr. Treece did not so advise, nor did I receive further 
communication from Mr. Treece. 

8. In that Mr. Mecom, in effect, consented to 
the petition to reject the contract as executory, it was not 
necessary that evidence surrounding the execution of the 
contract be present. Therefore, the petition was heard 


and determined. 


9. The Trustee made his Report to the Reorganiza- 

tion Court pursuant to Section 167 of the Bankruptcy Act on | 
tober 10, 1973. I drafted the portion of that Report 

which refers to the valuation of the Canadian Arctic Island 
permits. Therein it is stated that the "Trustee questiors 
the bona fides of the transaction with Mecom, as the evidence 
tends to establish that he entered into the transaction as an) 
accommodation to John M. King or one of his corporations." 
The primary support for such statement 4.2 the facts revealed 


to me by Mr. Neal Marriott. 


Sworn to before me this 


4th day of August, 1976. 


Ce =o. Ye 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


2e®eeeeee « 7 ee 2's: es SS ba aa 


UNITED STATES OF AMERIC 


Plaintiff, 


STIPULATION 
eee PEAS 
2 @ «@ 


75 Cr. 70 QF) 
JOHN M. KING and 
A. ROWLAND BOUCHER, 
Defendants. 

IT IS HEREBY STIPULATED AND AGREED by and between 
the United States of America, Robert 2. Fiske, Jr., United 
States Attorney for the Soutuern District of New York by 
John R. Wing, of counsel and John M, King, the defendant, 
and by and with the consent of his counsel, Michael F. 
Armstrong, Esc., and the defendant A. Rowland Boucher, and 
by and with the consent of his counsel, Andrew J. Maloney, Esq., 
that the transaction referred to in Defense Exhibit BG in 
evidence, to wit, the Proposed sale of certain Arctic ecreage 
to British Petroleum, was in fact consummated in the summer 
of 1970 and the Fund of Funds participated as a seller in 


that transaction, 


Dated: New York, New York 


August 3, 1976 ie <a s A if ff) y 
Vf fff A bn tree 
Viney Ff - CMburh& 


MICHAEL F. ARMSTRONG RO 
MICHAEL F. ARMSTRONG, ESQ. 
Attorney for Defendant John M. King 


/ 4 


“ANDRE? Je MALONEY, ESQ, 
Attorney for Defendanr 
A, Rowland Boucher / 


“ 
a a] 
th raf // (Aer 


JOHN R. WING, ESQ. 


Assistant United States Attorney 


EXHIBIT B 


> 


7 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


2 = 2 
JNITED STATES OF AMERICA, 
Plaintif?, 
AFFIDAVIT OF 
- against - + __ SERVICE 
JOHN M. KING and A. ROWLAND BOUCHER, : 75 Cr. 70 (MEP) 


Defendants. 


STATE OF NEW YORK ) 


: $s.: 
COUNTY OF NEW YORK ) 


Anrian y FUCCELLO + being Culy sworn, deposes and 


Says that he is over the age of 18 vears, is not a party 


to 


cr 


his action, and on the 9th day of Aug 1976, he 
personally served the within Reply Memoranc in Support of 
Defendant. King's Post-Trial Motion on the Issue of the 
Government's Pre-Indictment Delay od Affidavit on Honorable 
Marvin E. Frankel, United States v.istrict Judge for the 
Southern District of New York, United States Court House, 
Foley Square, New York, New York; Clerk of the Court, United 
States District Court for the Southern District of law York, 
Unite? States Court House, Foley Square, New York, lew 
John R. Wing, Esq., Assistant United States Attorney, United 
States Attorney's Office, One St. Andrew's Plaza, New York, 
New York; and Andrew J. Maloney, Esq., Maloney, Viviani ¢ 


Higgins, 1290 Avenue of the Americas, New York, New York 


Sy hand delivering true copies thereof to each of the above- 


named parties at their respective addresses. 


} 
i 
} 


Je 
Ce 
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® ‘ ‘ 
SARRET, SMITH SCHAPIRO & SIMON 
ROBERT F aMBROSE 26 BROADWAY 
“.CeR4EL © ARMSTRONG 
JOMN J. SANARETT NEW YORK. N. ¥. 10004 OREN ROOT 


cavid > SROWN 

VASREN # COLOONER 

MICHAEL OC. FINKELSTEIN 212) 422-6180 CAGLE: FOOTESA 
& “ORTON €.9R0S82 

SOROON C. HENOCEARSON 

A\CHARO M. LEDER 

~AWRENCE NIRPENSTEIN August 27 P 1976 

GERALS 4. NOVACK 

ALFRED T OGOEN = 

DONALD BS. RICE 

MAPTIN F. RICHMAN 

SARL F ROGGE. VA 

DONALD SCHAPIRO 
. ZOMUNO 4%. SCHROEOCER 

c4vid SIMON 

~. “MASON SMITH 

ART“UR ©. SPORN 


SOUNSEL 


INTERNATIONAL TELEX 66420 


Honorable Marvin E. Fraakel 
United States District Judge 

= Southern District of New York 
U.S. Court House 

Foley Square 

New York, New York 


Re: U.S. v. King 


Dear Judge Fran'el: 


In reviewing the various transcripts which 
we recently obtained from the Government in connection 
e with the bankruptcy motion, we came across additional 
indications of how the unavailability of Messrs. Cowett 
and Scott prejudiced the defendants at the trial. 


1. ivom the testimony of Henry Buhl, former 
director of FOF Proprietary Funds and Ios: 


(a) When Scott visited King Resources 
Company (KRC) in Denver in 1968 he was 
accompanied by "another" oil analyst or a 
professional from Scott's firm or from 
an outside consulting firm (p. 15). This 
* indicates both Scott's expertise and his 
access to other experts. 


(b) Scott gave continuing reports to 

the FOF directors and during 1969 discussed 
the Arctic in some detail. Buhl testified 

he that Scott "had particularly stwon. knowledge 
of that subject" and was aware of the fact 
that other major oil companies were investing 
large sums of money in the Canadian Arctic 
[Oe BF) \e 


Nie 


Honorable Marvin E. Frankel 
Page Two 
August 27, 


that: 


1976 


(c) Scott continued to give favorable 
reports on the Arctic to the FoF Board 
(p. 19). 


(a) CDuhl or Cowett hired Coleman Morton, 
who had been trained as a Mining engineer, 
to help investigat> The Colorado Corporaticn 


-in the fall of 1969 (pp. 124-125). 


(€) Buhl believes that Cowett authorizea 


new investments in natural resources during 
1970 (p. 125). 


2. Testimony of Edmund c. Brown indicates 


\a) IOS management was dealing with 
many other people who were experienced in 
mineral investments of various kinds in 
addition to King ip. LE). 


(b) Cowett investigated John King and 
KRC thoroughly and reported that this was 
the best available natural resource organiza- 
tion that IOS could do business with in the 
United States (p. 12). 


(c) Cowett told the directors that the 
Arctic deal was excellent and arm's lencth 
and stressed the fact that Consolidated 
Oil & Gas had nothing to do with KRC ana had 
a good reputation in the oil industry (pp. 
31-32; 36). 


(d) Cowett had told the directors that 


the 10% minimum was an Arthur Anderson eriterion 


and not his (p. 35). 


(e) As far as FOF's directors were con- 
cerned, COG was tie principal purchaser in 
the Arctic transaction and was the "arm's length 
Syinmbol" (p. 38). Although Mecom was con- 
Sidered, his was a small piece. 


Page Three 


Honorable Marvin E. Frankel 


August 27, 1976 


cc: 


3. Bernard Cornfeld. 


(a) Cowett had wanted or had agreed tc 


purchase a small natural resource company 
and had talked 


with Cornfeld about getting 
other experts in petroleum and natural gas. 
In this connection, 


@ contract had been 
drawn up between FOF or IOS and Tex Feldman, 
a West Coast-based oil man. 


(b) Cowett was on the telephone 
many persons jor hours in connection 
the Arctic revaluation. There is no 
the defendants would be = si. the 
Stance of these conversaci: 


with 
with 
way 

sub- 


oe 


Very truly you 


Michael F, Armstrong 


John R. Wing, Es-. 
Andrew J. Maloney, Esq. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF “ecw YORK 


eee eeseseaee2eaeaneeeoene 
UNITID STATES OF AMERICA $ 
: AFFIDAVIT 


JOHN M XG, et al., 3 75 Cr. 70 (EF) 


COUNTY OF NW YORK : 
SOUTHERN DISTRICT OF NEW YORK) 


JOHN R. WING, being duly sworn, deposes and 
says: 

1. I am an Assistant United States Attorney in 
the office of Robert 8. Fiske, Jr., United States A torney 
for the Southern District of New York end I 2a familiar 
with the facts and proceedings in the above-captioned case. 
This affidavit is submitted in response to certain allecations 
=m in the defendants’ reply papers supporting their motions 
to disuiss the indictment on grounds of prejudicial delay and 
improper use of imemized bankruptcy testimony. 

re Our investigation of the facts alleged in 
Ring's coumsel's affidavit of August 9, 1976 (paragraph 9) 
indicates that the informtion concerning the Mecom trans@- 
setion related by Pfeiffer to United States Attormy Jaues 
Treece in April 1972 wes referred 6, ‘&. Treece to the 
SiC rather txan to the Postal Inspector in Denver. I have 
received the following information from United Ststes 


sestal Inspector Al Velthoen in the Denver office. Neither 


Jhw :dlf 


he ner the Lispector in che- ., .o 1972 nor the Assistant 
Inspector in charge in 1972 have any recollection of receiv- 
ing information from Mr. Treece relating to the Mecom Arctic 
transaction. The Denver Postal Inspector's Office did 
“Jacket a file" on John Xing om April 3, 1973, but thee 
resulted from their receipt of a letter from the SEC indi- 
cating chat the SEC had referred case No. D-1407 to the 
Justice Department for criminal ;*ceecution of John King for 
mail fraud violations among cther things. This was the 
first of two criminal referenc:: <2ports submitted by the 
Denver SEC office to the Justi-e Department recoumerding 
criminal prosecution of Kiug and Soucher. Mr. Velthoren 
advised ms that the Poscal Incpectors fil: was opened solely 
in conmection witi. the © © case and that his office then 
extended an offer to provile any assistance desired by either 
the SEC or che United Scates Attorney's Office. Mr. Velthoen 
further advised me that vhen ae is "jacketed" on én 


individua. any other informetion relating ts that individual 


which might have been held in other files in their office would 


oormally be put into the jacketed case file. “r. Velthoen 
advised me that the jacketed case file contained absolutely 
no referencs to any information relating to the “Mecom Arctic 
transaction cuntons phone call between United Stetes Attorney 


Treece and anyone at the Po;:tal Inspector's Office concerning 


that subiect, 


36 I have been ~ ‘vised by John cally of the 
Denver SEC Office that he .id recall receiving a teluphone 
call from Mr. Treece relating to the Treece, Pfeiffer, 
Judge Winner conference, whic according to bis notes, 
occurred in April 1972. Kelly told m that he recalls 
Treece indicating that there would be som informtian 
telating to possible fraud in the Mecom Arctic transaction 
which would be developed at som: procesding scheduled to take 
place in the bankruptcy mctter, Kelly, who was already 
working on two other substantial investigations of Zing, 
advised fr. Treece that he already had som imowledge of that 
particular matter (which accords Mr. Treece's recollection) 
and that he hed no .nterest in attendirg any danirupt 
proceeding for fear of possible taint. “r. Ffe."<«z has 
informed me that at the time of his conference with Judge 
“immer and Mr. Treece 4 preceeding was sehedulei at which 
be anticipated there would be some evidence presented relating 
to the Mecow transaction but subsequent to the conference, 
‘“ecom's attorney consented to Pfeiffer's application to 
reject the Arctic contract as executory and, therefore, no 
such proceeding was required or took place, 


/, 


4, Boucher's supplemental uemorandum of law in 


support of his zotion to dismiss the indictment on ths zround 


of improper u:e of immmized b kruptcy testimony asserts 
(p.9) thac “the Assistant United States Attorneys assigned 
to the investigation and trial of this matter read or learned 


of the substance of Boucher's testimony in the bankruptcy." 
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Having recently reviewed the 3oucher bankruptcy testimony & 
in our possession I can confirm with greater certainty 
my earlier representation that to the best of my knowledge, 
recollection and beliaf I did not read Boucher’s bankruptcy 


testimony in the course of investigating or prosecuting 


iv this case, 
i . 5. Boucher's supplemental wemorandum also 
suggests that “rr. VonStein’s undated havcwritten notes of e 


o telephone conversation with Pfeiffer referring to 
depositions "om lark" refecc, in part, to Boucher's bank- 
ruptcy testimony in August 1973. Inforsstion which ‘r. 
a Viscarrondo received from Mr. Pfeifter and “Mr. VonStein 
indicates that, t2 tie contrary, the depcsicions referred 
to in those notes were 1975 depositions scneduled in a civil 
fraud action brought by the Xing Resources Trustee ageinst a 
Boucher and others. The reference in “r. VonStein's notes 
to “Boucher later" refers, according to Pfeiffer, to the 
* facts that Boucher's deposition was going to be scheduled 
even later and, in fact, it never took place. ad 
6 6. King's supplemental memorandum of law alleges 
possible taint of the Government's case by Mr. VonStein's 
contact with John Phillips, an attorney for Globel Nacural 


Resources, Inc. Mr. Vizcarrondo tells me that he received 


the following information from Mr. Phillips. Phillips 
stated chat “wr. Arustrong, King's attorney, called hia 


before the post-trial hearing and asked about his partic ipa- & 


tion in Zing's personal bankruptcy proceedings. 


Phillips told Armstrong that Global had no interest in 

King's bankruptcy but that he may have been present at 

a few sessions, and ha asked Armstrong to give him the 

dates of King's testimony so he could check his time sheets. 

“Mr. Armstrong never called Mr. Phillips back to give him 

the dates, Mr. Phillips stated that om his own he foumd «4 

file containing notes of his participation in the King 

bankruptcy proceedings and determined that he was present 

at three sessions. King teecified at only two of the sessions, 

and neither time id he testify about the Arctic transactions. 

Mr. Phillipe is certain that he did not transmit to Mr. 

VonStein any information that he leacned as a result of 

King's testimony, and all informacion that he had on the 

Aretic sales was completely independent of King's testimony. 
WHEREFORE, it is respectfully requested that 


defendants’ motions be denied in all respects. 


JOHN R. WING 
Assistant United States Attorney 


Sworn to before me this 


30th day of August, 1976. 


NOTARY PUBLIC 


7 ~& 
; 


4 


——————— 
UNITED STATES DISTRICT CouRT Pes chet ee 
SOUTHERN DISTRICT OF NEW YORK Pr lg Sy 
a: : o * 
i A + 
. phe G. ‘ JUTLS :u75 
UNITED STATES OF AMERICA, \ 
ee : eS ee 
Plaintiff, ’ gia 
P : 
~against- . a a 
JOHN M. KING, and . “e 
A. ROWLAND BOUCHER, ' MEMORANDUM 


Defendants. 


ie ean Rel ia ih FY DEIR 
FRANKEL, D.J. 

There remain pending motions to transfer this case 
to the District of Colorado for trial. The court’ has 
considered uncommonly extensive suEmissions, both written 
and oral, on this subject. The question is not susceptible 
of a light or absolutely clear answer. But it must, of 
course, be decided. Balancing the several considerations, 
and discounting some seeming exaggerations, the court will 
deny the requests for transfer. 

AS a main point, defendants stress their own 


residence in Denver and argue that it will be enormously 


costly to bring their witnesses here. Haviny received 
lists of possible defense witnesses, which were also 
Gelivere? to government counsel, and bei dvised tha 


the lists probably include a substantial number of 
people who will not in fact be called, the court is now 


aware in any event that a majority of those the defendants nana 


we, .- eee 


_—e—, 


Purthermore, @ number who are not in this Cuplicative category 

are from places Other than Denver, so that at least some e 

expense would be ingurred in Summoning them into the 

District of Colorado. Indeed, at least sev; 3. for 

whom this is true can be brought less expensively e 

to New York City than to Denver - namely, witnesses 

from places like Tel Aviv, Toronto, and Lexington, 

Kentucky. hd 
Factors like these do not erase defendants' Problems, 

but they do mitigate. It may be true that a witness called 

for the Government Will have to be recalled in the defense & 

case. It is not inevitable. There is at least a Substantial 

Possibility that able defense counsel will elicit whatever 

they need in Cross~examination. ie 
2. Defencant King urges Special hardships 

for himself and his family if he must be away from Denver 

for an extended time. These are genuine concerns. They 

have, however, been inflated. Mr. King's absences from 

Denver have been frequent and extensive, The commendable 

and understandable desire to he With Mrs. King can 

SO far as cOopears, be Satisfied by her accompanying 

him here for the trial. 


3. The Governinent has Shown ample and 


legitimete Jrounds jin tjie Circumtanecs of tie’ Sileged Crime: 


for bringing and trying the indictment in 


4. There is an approach to a forecast by 


. 
defendants that their prominence in Denver will give 


rise to problems of prejudicial publicity if the case is trans- 
ferred to Colorado. " Befentente promise to handle this, 

should the necessity arise, by agreeing to join in an 
application for transfer to some third district. But 

the negative impact cf this prospect for present purposes 

is obvious. 

5. The claims of oppressive expense are 
diminished by the fact that Boucher is to be indemnifida 
and that King may well be in the same position. King's 
papers on this subject are’ not impressive. The point is at 
best in some doubt. But the court, since the time for 
decision is here, records as of now the probable fact 
that the Government correctly reports the situation in this 


aspect. 


The motions to transfer are denied. So ord2red. 


Dated, New York, New York MARVIN E. FRANKEL 


~~ 


June 19, 1975 SF RF & 


40 


- - 
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A. ROWLAND BOUCHER, 


Defendants, 


| 
% 

| UNITED STATES DISTRICT COURT 
|} SOUTHERN OISTRICT OF NEw YORK 

- -~ = os = = _ - i = a —_ — a i - x 

UNITED STATES OF AMERICA, 
| Plaintifé, : 
| ~against- : 75 Cr. 70 (MEF) 
| OHN M. KING and : 


| STATE OF NEW YORK ) 
ss. 


CCUNTY CF “EW YORK) 


MICHAEL F. ARMSTRONG, teing duly sworn, deposes 
and says: 
1. I am a member of the fim of Barrett Smith 


| Schapiro & Simon, attorneys for the defendant John M. King 


| 

| 

| in the above-entitled action. I am fmiliar with the facts 
and prior Proceedings herein. 

| 2. This affidavit is respectfully submitted on 
behalf of the defendant King in supcort of a renews] cf 


his o.« tial motion under Rule 12(b) of the Federal Rules 


c Ceinia Procedure for a hearing to determine whether 


this case was obtained @s 4 result of leads derived fron 


evidence which the Goverment introduced in ‘he trial of 
oe testimony under a grant of immunity in his bank- 


| fUptcy proceeding. 


* 3. On May 11, 1976, motion Pacers were served 
upon the Government seekina dismissal of the indictnent 


Of, in the alternative, a hearing on the Ground thet the 


evidence submitted to the rand jury was obtained ac a 


ee 
ee 
————— 


| 
| 


resuit of testimony given by the defendant King under a 


grant of immunity in his bankruptcy proceeding. Copies 
of these motion papers are annexed hereto as Exhibit A, 
On the evening of May ,8, 1976, the Government filed an- 


Swering affidavits and memoranda. Covies of these docu- 


ments are annexed hereto as Exhibit B. The Government also 


Submitted to the Court an in Camera statement setting forth 


the sources of its evidence. 

4. On May 20, 1976, defendant King filed a 
memorsnéum in response to the Government's Papers. 

A copy of this memorandum is annexed hereto as Exhibit ‘. 
Pactual assertions were included in this memorandum 
because time did not permit the prereration of a separate 
affidavit. I prepared that memorandum personally and all 
factual allegations made in it are incorporated herein 

as part of this affidavit. 

5. On May 21, 1976, the Goverment filed eight 
more affidavits in response to defendant's motion and a 
Similar motion by defendant Boucher. These affidavits 
are annexed hereto as Exhibit D. 

6. On May 21, 1976, the Court issued 3 memo- 
randum denying defendants' motions on the ground that they 
were tardily made. The Court stated, 
"Both motions are denied, subject to possible renewal 
after trial. If -here is a conviction, the burden will 
be upon defendant 3; defendants to cenew so that a hearing 
may be scheijuled without delay." (Ex. E, po. 4). 

7. For tne reasons set forth in the affidavits 


and memoranda Freviously filed and in this affidavit, the 


een 


| 
| 


liducted his investig-tion with little or no concern fo 


defendant King, pursuant to the Court's order, hereby 


Fenews his motion. The defendant respectfully requests: 


(a) that a hearing be ordered at which the 


Government will be required to demonstrate thet 
information derived fran tectimony given by 


Mc. King in his bankruptcy proc- dings was in 


no way used by the Goverment investigating 
this case, obtaining the indictment, or pre- 


senting evidence at trial; 


{b) that prior to this hearing, the grand 


jury testimony and interview memoranda taken 
by the Goverment in this case and in the related 


cases in Denver, Colorado be made available to de- 


fense counsel for their inspection and that, 
depending upon the volume of such Material, a 
reasonable time be provided defense counsel to 
inspect such testimony; 


(c) that defense counsel also be provided 


Prior to the hearing with the Material submitted 
in camera to the Court in the course of pre~ 


trial motions. 


8. As set forth in pre-trial motion Papers, 


both by the defendants and the Government, the central figure 


in the gathering of the Govermment's evidence in this case 


was SEC #*tornev Thomson von Stein. The facts brought out 


at trial fortify the apparent fact that Mr. von Stein was 


in fact exposed to evidence directly or indirectly 
emanating from the bankruptcy proceeding and that he con- 


c the 


Problem of Possibly tainted evidence, 


Se ee etreaaencenieapisnenincernsentaninineneeisnasicimiensiis 


9. In omnection with the pre-trial motions, 


von Stein submitted two affidavits. Both of them were 
carefully drafted to refer to specific documents which had 
come to the attention of the defendants. In neither affi- 
davit does Mr. von Stein make any general assertion with 
respect to his procedures in insuring that his investiga- 
tion would be free of taint fran the bankruptcy proceedings 
or to his actual exposure to such taint. Despite an invi- 
tation in defendant's pre-trial re ly memorandum to do so, 
he did not even state that he has never read the bank- 
cuptcy testimony itself. 

10. According to the Goverment, Mr. von Stein 
Questioned over 80 witnesses in Preparation for this case. 
24 transcripts were turned over to defendants at trial pur- 
suant to 18 U.S.C. §3500 reflecting such questioning. [In 
13 of these transcripts, Mr. von Stein makes no reference 
whatsoever to the possibility that the witness might have 
learned sanething in the bankruptcy hearing (Trueblood - 
September 27, 1973; Carr - December 17, 1973: Mecam - 
September 30, 1974; Dippo - June ll, 1974; Reidy - December 
13, 1973; Beesley - June 6, 1974; Boone - June 6, 1974; 
Gutjahe - October 1, 1973; Rinfret - December 12, 1974; 
Conwill - July 10, 1974; Gordon - November 7, 1973; Bennett 
King - September 26, '973; Lowry - June 5, 1974). 

ll. In each of the other 11 transcripts 
made available to defendants, von Stein's warning to the 
witness was totally inadequate and in some he went cight 
ahead and auestioned the witness after being alerted to 
the possibility that he miaht have been exposed to 


tainted material. In no instance did von Stein terminate 
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an interview because of the wi-ness's having indicated that 
he had been exposed indirectly to the bankruptcy testimony. 
(a) At the first of these sessions, the 
testimony of Erlon E. Nowell on September 6, 
1973 (GX 3536A, Ex. F*), Mr. John Kelly of the 
Denver SEC office was present. Mr. von Stein 
began by informing Mr. Nowell of the existence 
of the bankruptcy proceedings and then asked, 
"Have you participated in any of them or read 
any of the testimony of any of then?" 
Without waiting for a response to this 


inadequate formulation of the warning cuestion, 


von Stein went off the record. Mr. Kelly then 


picked up the questioning and did his best to 
get clear answers fram an obviously confused 
witness. Mc. Nowell said that he had read 

news reports and had talked to Paul Pairchild, 
president of Natural REsources Corporation, 

but it was never made entirely clear whether 

he had any information derived fran the bank- 
cuptcy testimony. Although Kelly did not 
pursue the matter to a completely satisfactory 
conclusion, he questioned the witnesses for six 
pages and admonished him not to reveal any 
information he might have gotten fram the 
bankruptcy proceeding. Such care was not sub- 
sequently exhibited when von Stein was conduct- 


ing the questioning alone. 


In each of these suboaragraohs, “Ex. “ refers to copies 
of the relevant paces of testimony annexed as an exhibit 
hereto. 
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(Bb) In the testimony of William M. Booth, 
Jr., om September 28, 1973 (GX 3510A, Ex. G), 
Mr. von Stein's questions were directed only 


to matters which were learned directly fram the 
LL 


bankruptcy testimony or in talking to people 
ae 


who had testified. He did not, as Kelly had 


done, press the witness on whether he had 
“learned fram someone else who may not have 
testified, as to what sameoue else testified 
to® (Ex. FP, p. 7). 

(c) In the testimony of Stanley 8. Haliman 
given on October 1, 1973 (GX 3517-I, Ex. 8) 
Mr. von Stein, after five-and-a-half pages of 
testimony, asked the witness (somewhat con- 


fusedly) if he had learned anything fram the 


bankruptcy testimony. When the witness stated, 

“I guess I don't follow you," von Stein asked 

whether the witness had “read somebody else's 

testimony" or “spoken with sanebody who gave 

testimony". Mr. Hallman answered that he had 

spoken to Mr. Larry Ocrant, vice president 

of “slorado Corporation, and Mr. Hulsey and that 

they had informed him that “They were invited to 

testi‘y in some of these proceedings, whether it 

was bankruptcy or what, I don't recall.” Wacn. Mr. i 
von Stein was unable to ascertain from Mr. Hallman | 
whether Mr. Hulsey's testimony hed been in the bank- | 


ruptcy proceedings, he asked him, “Well, do you hap- 


pen to know if any of your knowledge of Colorado 


Corporation, King Resources, comes from things 
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that you have learned fran bankruptcy oroceedings, 
Or was it just discussions of things you had 
already been aware of?" Mr. Hallman answered, 
"More than likely, the latter." von Stein said, 
“Well, if any questioning I may get into, the 
answer to which you know could only come from 

what you have learned in the bankruptcy proceedings 
just say so and don't tell me. I don't want any 
information fram that source." The fact that 


von Stein approximated the admonition given 


by Kelly did not excuse his failing to press 
in detail the possibility that a key witness 
who might himself have been a bankruptcy wit- 
ness had been exposed to John King's testimony. 
(d) In the testimony of T. d. Robert 
Hulsey, on October 22, 1973 (GX 3505-D, Ex. I), j 


Mr. von Stein elicited fram Mr. Hulsey the fact 


not make any inguiry as to what he had read. 

Von Stein was satisfied with a tentative answer 
to a question as to whether Hulsey had learned 
any substantive information about events occur- 


ring in King Resources or Colorado Corp. “or 


statement that he had a problem understanding 
Mc. von Stein's question, von Stein swore him in 
and continued. 


that he had read “newspaper articles” but did 
(e) In the testimony of Neal Marriott on 


| 
something like that". Despite Mr. Hulsey's 


October 22, i973 (GX 35198, Ex. J), Me. von 


Stein again apparently discussed the cuestion | 


of the bankruptcy off the record. Immediately 


after going back on the record, he asked Mr. 
Marriott only whether he had learned anything 
from the testimony given in the bankrupt 
proceedings. This question, without more 
elaboration, was entirely inadequate since it 
would logically imply that the questioner was 
interested only in whether the witness had 
actually read the testimony. 

(f) On the next four occasions, von 
Stein's questioning again was limited to asking, 
in almost identical language, whether the 
witness had “learned” anything fram the 
“testimony in the bankruptcy proceedings” 
(George Hacdir, November 7, 1973, GX 3518-8, 
Ex. K; Arthuc Peder, December 4, 1973, 
GX 3500, Ex. L; Graydon Hubbard, December 12, 
1973, GX 3522-A, Ex. M; Roger Davis, December 14, 
1973, GX 3502-G, Ex. N). 

(g) In the testimony of C. Harrison 
Cooper on October 23, 1973 (GX 3516D, Ex. 0), 
Mc. von Stein, after five pages of cuestioning, 
asked the witness if he had “learned anything from 
the bankruptcy testimony”. Mr. Cooper asked if he 
was referring to the "167 Report” [of KRC'’s trustee 


See EES 
in bankruptcy] which he stated that he had read. 


—_—~«_~«_§---—--— 
Mr. von Stein said, “All right. I don't know 
whether crc not they were particularly based on 


that testimony, but assuming you have read that, 


aside from that have you learned anything that 


the bankruptcy proceedings?” Cooper answered, 
“Yes. There's a number of statenents in Mr. 
“SUE EEsSieeeeenneeetneernieneeenenenntneneienemenmenneettts 


i 


Baer's report here that I didn't have as much 
panna 


MneulalGl OE a5 SEIGS Ge ln chat btosenees.* 
SS 
Me. von Stein's response was, “I see.” Mr. 
Cooper started to say sonething, “I have heard 
@ lot of these things, but I don't have any ceal -,' 
but Mr. von Stein interrupted with a guestion 
narrowing e issue to conversations with 
people who hai themselves testified, 
"Have you discussed with anybody who has 
given testimony in the bankruptcy proceedings, 
have you discussed this testimony with hin?" 
Me. Cooper said "no," and Mr. von Stein said 
"All right,” and proceeded with the questioning. 
(h) In the testimony of William v. Cof fey 
on December 19, 1973 (GX 3525E, Ex. P), 
Mr. von Stein indicated that he had an of f-the- 
record conversation with Mr. Coffey in which 
he had discovered chat Mr. Coffey had in fact 
been exposed to bankruptcy testimony. He began 
his questioning yw saying, "We have also dis- 
cussed off the record the problem of my receiving 


ows 
ee 


once which may have case fran testimony given 


bree 


S¥ othecs under compulsion in the King bankruptcy 


proceedings. I ask you, and I will attemot to 
a 


phrase my _ g: . ld be testify- 
oe ee Cre 


ing 28 to matters which you learned of your own 


knowledge either at the tine ssh ak Goan een ites 
- —— tte, SEA 


which has been given under grant of immunity in 


—_—_ 


80g 


you knew to be fran testimony given in any of 


|}He merely states that, although he had ordered the docunents 


| 
| 
| 
| 
| 


. , 5 “~ 
the King bankruptcy proceedings." The questioning 
then proceeded without any indication of how Mr. von 
Stein planned to implement his remarkable procedure. 
Either Mr. von Stein had already discussed the areas 
where Mr. Coffey had gained knowledge fran the 

bankruptcy proceedings -- and done so off the | 
record -- or he was purporting to be samehow 

clairvoyant. 

12. These ll transcripts, and the 13 in which no 
warning was given, represent, only those turned over to de- 
fense counsel during trial. No canplete analysis of the ad- 
equacy of Mr. von Stein's warnings with respect to the bank- 
cuptcy testimony can be made without an examination of the 
transcripts and interview memoranda covering the rest of the 
more than 80 witnesses who were questioned. 

a 13. Mr. von Stein has admitted having in his pos- 
session copies of documents directly relating to the bank- 
ruptcy proceedings involving King and KRC, including notes 
of one of the sessions of King's testimony and newspaper 
clippings reporting in detail several sessions of the testi- 
mony. He also has revealed that he had obtained copies of 
A. Rowland Boucher's testimony in the KRC bankruptcy pro- 
ceedings and other documents relating to those proceedings. 
Mc. von Stein has given no satisfactory explanation as to 


why he took the trouble to order such documents after see- 


ing then in the various files fran which they were obtained. 


to be sent to the prosecutor, he never paid any attention to 
them. These documents were not discovered by the orosecutor 


until the eve of trial when he conducted a search in con- 


-10- 


nection with defendants’ pre-trial motions. Under these 
circumstances, no resolution of the question of whether Mr. 
von Stein had imoroper access to bankruptcy testimony can 
be resolved until the prosecutor conducts a thorough search 


of his own files and those of the SEC and until a hearing is 


held to test the assertions of Mr. von Stein and others with 
respect to their direct or indirect access to Mr. King's 
testimony. 

14. Mr. von Stein was apparently seeking inforna- 
tion from individuals working on the bankruptcy case. Mr. 
Thamas F. Boerschinger is a former trial attorney with the 
Tax Divison of the Justice Department who worked on Ring's 
bankruptcy and whose affidavit was submitted by the Govern- 
ment in the pre-trial motions. I a informed by Mr. 
Boerschinger that in approximately Auqust 1975, Mr. von 


stein telephoned him inouiring about th status of the 


bankruptcy proceedings. Mr. Boerschinge. did not recall 
He stated that he does not recall vecy much about the con- 


relating to the bankruptcy were in Denver and that he re- 
ferred him to the individual who could be aoproached in order 
to gain access to those records. He does not cecall whether 
this remark was volunteered by him or was made in cesponse 
to a question by Mr. von Stein. Ye stated that he under- 


having spoken to Mr. von Stein prior to this conversation. 
stood that Mr. von Stein went to Denver to examine the 


cecords. 


versation, but that he told Mr. von Stein that the records 
15. The circumstances under which John King's 


| 


llbankcuptcy testimony was taken were such that it was 


almost inevitable that information about that testimony 


“lie 


would be known by a large number of people, some of whan 


may have been interviewed by Mr. von Stein. Anyone con- 
nected with KRC oc John King would have been extremely 
interested in any newspaper reports about the test imony 
Of any persona’ reports fram spectators. The attached 
affidavit of Louis G. Isaacson, Mr. King's bankruptcy 
attorney, demonstrates that there were no attempts made 
to control the security of the hearing. They were attend- 
ed by "a great number of spectators" and reporters fran 
the local and national press. They were ceported promin- 
ently in local news articles. There was no procedure for 
the screening of spectators orc the control of press 
ecverage and the bankruptcy judge never made any state- 
ments celating to the confidential nature of the testi- 
mony. Moreover, the procedures originally set up to control 
access to the various documents submitted in connection 
with the bankruptcy disintegrated so that it was possible 
for anyone who wished to have teady access to these 
documents. 

16. Mr. Isaacson includes in his affidavit a 
schedule showing that there were 22 different sessions 
of the first meeting of creditors between June 30, 1971 
and July 29, 1975, when a formal adjudication was entered, 
and five meetings thereafter. He has informed me that 
Me. King either testified or made statements at almost 
all of these sessions, particularly the eacly ones. 4ow- 
ever, apparently only the first three sessions were 
transcribed. The question of possible taint fram John 


King's testimony at these proceedings cannot be resolved 


o12< 


{ 


until a hearing is ordered p.oviding for the transcrip* ‘on 
of the testimony with respect to the remaining sessions. 
Such transcriots would reveal not only matters about which 
Mc. King testified but also would probably reflect the 
presence of individuals to whom Mr. von Stein or other 
SEC personnel may have had access. 
17. The available transcripts indicate that one 
| person who undoubtedly was interviewed by Mr. von Stein 
was present throughout. David Coffey, an accountant 
form KRC who also did personal work for Mr. King, was 
i} present at the sessions held on June 30 and July list 
and 2nd, 1971. His presence is indicated on the record 
at approximately 54 places. The defendants have not 
received material relating to governmental interviews 
| of Mr. Coffey because he was not called as a witness in 
the case. 

18. The defendant King respectfully submits 
that the information setr forth in this affidavit and in 
the papers submitted in connection with the pre-trial motion 
necessitate a hearing to ascertain whether the Government's 
evidence wass tainted by exposure to Mr. King's testimony 
at his personal bankruptcy proceedings. In accordance 


j)with the procedure set forth in United States v. Dornau, 


l3s6 F.°app. 109, (1973) the defendant King respectfully 


requests that the Court order such a hearing after giving 
defendant the opportunity to examine relevant testimony 
of witnesses interviewed by the Count prior to trial. 

| WHEREFCRE, for the reasons set forth in this 


\jaffidavit and in the affidavits and menoranda of law 
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previously submitted by both defendants, tne defendant 


hearing at which the Government is obliged to denon- 


Strate that the evidence submitted te the grand jury 
and at trial was free fran any taint as a result of 


information derived directly or indirectly from John 


King's testimony in his personal bankruptcy preceedings 


. and that the Court further order that prior to this 

; 2 hearing the Goverment nake available to che defendant 
all grand jury testimony and SEC testimony and nemoranda 
of interviews in connection with the investigations of 
John King conducted in Denver and in New York and that 
the Court further order that counsel for Mr. King be 


John Kinc respectfully requests that the Court order a 
given a. reasonable time, depending upon the volume of 


such material, to review this material orior to the 


hearing and that the Court make available to counsel 


* 
for Mr. King the documents previously submitted by the 
Govermment in camera in connection with the defendants 
Pre-trial motions. 4 
ee Upiwrr" Py 
~ "Michael Ps Arce jtrong "er 
| Sworn to before me this 
-_... day of July, 1976. 
e 
Notary Public 
NOREEN MARIE McOONAGM 
Notary Public State of New Yc ck 
. No. 244522015 
hed in Fury Cc 
Lommissicn Lewes Marc 050, 197% 
ao 
| 
. | 
! 
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STATE OF COLORADO ) 
) ss. 
CITY & COUNTY OF DENVER) 
AFFIDAVIT 


Louis G. Isaacson, being first duly sworn on oath, 
deposes and says that he is a member of the law firm of Isaacson, 
Rosenbaum, Spiegleman & ‘riedman, P.C., with offices in Denver, 
Colorado and that the said law firm, in conjunction with Mr. William 
Rochelle, an attorney with offices in Dallas. Texas, h.s acted as 
counsel for John M. King in connection with the Chapter XI proceeding 
pending in the Bankruptcy Court of the federal Distric~ in and for 
the District of Colorado; 


Thac the aforesaid proceedings have continued from June l, 
1971 uncil July 29, 1975 upon which latter date a formal adjudication 
in bankruptcy was entered; 


That attached hereto, marked as Exhibit A and hereby 
incorporated herein is a schedule of the dates upon which che First 
Meeting of Creditors was held in connection with the aforesaid 
Chapter XI proceedings; 


That Affiant attended each of ‘> foresaid First Meetings 
of Creditors in the company of the afcres William Rochelle with 
the possible exception of one or two such meecings at which another 
member of his firm may have attended in place of Affiant; 


That each and every of said meetings was attended by a 
great number of spectators with more people attending the earlier 
meetings than attenced the later meetings but that at each of said 
meetings there were present one or more (and usually 211) of the five 
persons who were selected as a creditors committee; 


That with the exception of a few of the meetings which were 


held in the latter part of 1574 and early in 1975 there were invariab! 


present, reporters from the local press and at many cf said meetings 
there were present reporters for associated press and other national 
press services and at such meetings there were likewise present 
representatives of the radio and occasionally television media: 


That on frequent ccasions, upon the adjournment of such 
meetings Affiant, accompany.ag John M fing out of the Courthouse, 
was approached by television cameras and newsmen asking to and 
sometimes succeeding in interviewing Mr. King; 


That following each of the meetings listed on Exhibit A 
(with possibly one or two exceptions) there would be prominent 


mews articles detailing the nature of the questions asked and the 
testimony siven; 


That at virtually every one of the meetings listed on 
Exhibit A there would likewise be present in the Courtroom, taking 
notes of the procecdings, -arolyn McNeill, a representative of the 
U.S. Attorney's office in Denver, Colorado, John Moats, an attorney 
assigned to the Internal Revenue Service and other individuals 
Whose identity was either noc known to Affiant or not presently 
recalled; 


—<* 


‘+4 


That there was no procedure at any such meeting for 
screening of spectators. Neither was there any procedure for 
control of press coverage and the Affiant does not recall any 
instance when the Bankruptcy Judge ever made any statements 


relating to the confidential nature of the testimony at such 
meetings; 


That as a part of the Chapter XI proceedings John M. 
King was required to deliver to the Clerk of the Bankruptcy Court 
all of the documents relating to his prior conduct of business 
with documents filling many packing cases. © iginally opportunities 
to examine such documents required identification of the party 
and a statement of his interest and right of examination. After the 
passage of time this procedure disintegrated and it became possible 
for any one who wished to walk into the room in which such documents 
were stored and observe the same. 


FURTHER AFFIANT SAITH NOT. 


ff ~ ~> 


Be tesa ee 7 eres. 
"Ouls G. lsaacso 
Subscribed and sworn to before me this ‘day of 
July, 1976. 


Notary Public : 
My Commission Expires: a Sat 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


UNITED STATES OF AMERICA 


affidavit of Michael F. Armstrong, Esq., sworn to on 


the llth day of May 1976 and upon all of the papers and 


v. 75 Cr. 70 (MEP) 
JOHN M. KING and 
}A. ROWLAND BCUCHER, 2 KING NOTICE OF 
MOTION TO DISMISS 
Defendants. INDICTMENT 
-— -— -s- woe #e «=e =e &e =e =e =e -e—hUcrowrlUcrOrlUlUcrOrhlhlUcrOrhlUc Wm x 
SIR: 
PLEASE TAKE NOTICE that upon the annexe. 


proceedings heretcfore had herein, the undersigned will 
move before the Honorable Marvin E. Frankel, United 
States District Judge, in the United States Courthouse, 
Poley Square, New York, New York at a time and place 


convenient to the Court: 


l. For an order pursuant to Rule 12(b) of 
the Pederal Rules of Criminal Procedure to dismiss the 
indictment or, in the alternative. for a hearing, on the 
grounds that evidence upon which the indictment is based 
was obtained as a result of information derived from 
testimony given by the defendant John M. King under 


immunity in his bankruptcy proceedings. 


' 
' 
| 
{ 
| 


a 


deem 


Dated: 


2. For such other relief as the Court may 


Sust and proper. 


New York, New York 
May ll, 1976 


Very truly yours, 


BARRETT 


By 


Attorneys for John M. 


HON. ROBERT B. FISKE 
United States Attorney 
Southern District of 
New York 
United States Cc 


Poley Square 
New York, New Yo.wk 


stthouse 


10007 


Andrew J. Maloney 

Maloney, Vivianni & Higgins 
1290 Avenue of the Americas 
New York, New York 10019 


SMITH SCHAPIRO & SIMON 


A Memper of the Firm 
King 
26 Broadway 

New York, New York 10004 


(212) 422-8180 
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UNITED STATES OISTRICT COURT 
SOUTHERN OCISTRICT OF NEW YORK 


a ns eee eon X 


UNITED STATES OF AMERICA, g 
Plaintiff, 
~against- £ 7S Cr. 70 (MEP) 
|; JOHN M. KING and : 


A. ROWLAND SCUCHER, 
Defendants. 

snidiset ini teat te tindinapaeaiibeasmaiasaantlnaibe nadine 

| STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 


MICHAEL FP. ARMSTRONG, being duly sworn, duposes 


|} and says: 


1. I am a member of the firm of Barrett Smit.. 
+ 


in the above-entitled action. I am familiar with the 
facts and prior proceedings herein. 

, This affidavit is respectfully submitted on 
behalf of the defendant King in support of his motion under 
Rule 12(5) of the Federal Rules of Criminal Procedure to 
dismiss the indictment ur, in the alternative, for a hear- 


| 
| 
| 
| 
} 
| 
Schapiro & Simon, attorneys for the defendant John M. King 
| 
|t2e. om the ground that evidence which the Govecnment in- 


‘aes to introduce at trial was obtained as the result of 


King‘s testimony under a grant of immunity in his bank- 


ruptcy proceeding. 


3. On April 8, 1971, a memorandum was sent to 


! 
pan United States Attorneys“ by the Department of Justice 
;on the subject cf immunity under the Sankruptcy Act. A 


copy of this memorandum is annexed hereto as Exhitit a. 


eel 


4. Om June 1, 1971, John M. King and his wife 


in the District Court of Colorado. The actions vere en- 
titled In the Matter of John McCandish King, Debtor, and 
Carylvn Becker King, Debtor, Case Nos. 71-8-1630 and 
71-83-1631. 

$. John King testified, pursuant to section 7(a) 
at the Bankruptcy Act (ll U.S.C. §25(a)), before the referee 


in bankruptcy at the first meeting wf creditors on June 30, 


1971. Among those in attendance at this session were: Morri 


Silverstein of the Department of Justice, Tax Department; 


James C. Owen, Jr. of the Denver law firm, Holmes Robert 


I 
| 
E in bankruptcy under Chapter XI of the Sankruptcy Act 
| 


& Owen, representing the United Bank of Denver; and M. Lauck 


Walton of the New York law firm of Donovan Leisure Newton & 


Irvine, representing the Mercartile Bank and Trust Company. 
The testimony consumed 152 pages. On that occasion King 


testified on the following subjects: 


Pp. 34-40 Detailed discussion of the relationship 


| of The Colorado Corporation (“Colorado 


| 
| 


Corp."), Imperial American Resources 

| Fund, Inc. (“Imperial american“), Royal 
Resources Exploration Inc. (“Royal 
Resources‘) and subsidiaries; brief ex- 
planation that the management companies 
teceived 25% net operating profit inter- 
est (NOPI); Larry Ocrant created concept 
of equipment leasing operation. 

50 King personally loaned money to Robert 


Raff. 


| 
| 
i 
| 
| 
| 
| 
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pp. 57-60 


78-89 


EEE 


97-112 


A- 322 


Outline of King's role in Lak ce 
Ausociates and the general financial 
conciition of the company. 

Discussion of the relationship between 
Colorado Corp. and Imperial American 
complex - perticularly the financial 
workings (including NOPI) of the limited 
partnership; mention of payment by 
limited partnership to management 
companies; discussion of King's owner- 
ship of Colorado Corp. and his prior 
direct ownership of limited partnership 
interests in 1968 and 1969. 

Outline of the KRC-IOS relationship 

im Arctic properties; discussion of 

the KRC purchase of the Arctic permits, 
optimism of the Arctic’s geology, KRC 
sale of 50% of their rights to Natural 
Resources Prop. Pund, KRC's expenditures 
in the Arctic and the December 1969 
sale to Mecom, Lakeshore, COG and JMK. 
Discussion of the Sun Oil transaction 
with respect to Arctic properties. 
Discussion of KRC-Colorvado Corp. agree- 
ment whereby Colorado Corp. received 
25% NOPI interest in KRC's share of 
matural resource property interests 
jointly owned with FOP, as a result of 


which Colorado Corp. owned slightly 


oj- 
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ay, 


pp. 97-112 over 3% NOPI interest on FOP properties; 
(cont ‘d) 
explanation of King's relationship to 


Colorado Corp. in terms of this agreement 


and the subsequent direct benefits he 
received; ceaffirmation in detail of his 
optimism in the Arctic; explanation of 
fact that 60 or 70% of the Arctic area 
in question is under water; King, KRC, 
IOS and Colorado Corp. have already gct- 
ten proven interests in the Arctic; dis- 
cussion of actual dollars paid on the 
Arctic, projected total cost of the con- 
tract over several years; discussion of 
Sun Oil - KRC deal with respect to the 
Arctic properties and effects on the po- 


tential use of interest. 


Associates for $1 million; ade at the 
request of Sennett King and Edgar 
Greenenbaum; some of the loan was re- 
paid and a domestic trust holds a note 
for the remainder. 


6. On July 1, 1971, King testified at a second 


129 Discussion of King's loan to Lakeshore 


session of the first meeting of creditors. The testimony 


sion were Mr. Silverstein and Carolyn J. McNeill, an 
assistant in the United States Attorney's Office in Denver, 


Colorado. King's testimony included the following: 


= $97 pages. Among those in attendance at this ses- 


23 
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ee 


PP- 


1690 


194-98 


205-09 


210-12 


214-17 


Discussion of the establishment of 
Bahamian trusts to acquire IOS stock 

and efforts made to deal with the SEC 
consent decree; David Kerr, who was 
active in both 10S and Regency activ- 
ities, eventually purchased a note 

which the trusts owed King when the 
trust becare unable to repay King be- 
cause of poor performance of IOS stock. 
Riscussicn ot reasons for authorized 
Signatories on personal checks; King's 
Gelegation of authority in approving 
Payments of bills; utilization of 
accounts for special purposes; reasons 
for keeping accounts in banks in several 
geographic locations. 

Discussion of King's acquisition of ERC 
stock and the various capacities in which 
he served KRC; tracing of the history of 
KRC from its inception in 1955. 
Identification of a $5,000,000 debt to 
KRC on King's asset schedule which 
represents drilling commitments and 
interest due on his December 1969 pur- 
chase of an interest in the Arctic. 
Outline of King's financial relation- 
ship with Colorado Corp. and his ac- 
guisition of that company's stock; 
King's chronological relationship with 


Colorado Corp. and its subsidiaries. 


-S< 


324 


guax. Pr 325 : 


pp. 217-22 Definition of a NOPI in detail and 


comparison of the advantages and dis- 
advantages of the NOPI, the royalty 
and the override. 

222-31 Description of King's purchase of $6 
million worth of NOPI from the Colorado 
Corp., involving Imperial American and 
Royél Resources NOPI interests acquired 


by the management companies and perhaps 


other wells drilled by the Colorado 


Corp. or KRC; discussion of Colorado 
Corp.'s financial difficulties in late 
1970; many of the original purchasers of 
the NOPIs were IOS personnel; discussion 
of the defaults by such purchasers. 


Ze On July 2, 1971, King testified at a third 


session of the first meeting of creditors. The testimony 
consumed 35 pages. Among those in attendance at this ses- 
sion was Mr. Silverstein. King's testimony included the 

|| Sollowing: 

| PP. 268 Explanation of King's purchase of 878,000 bad 
shares of Colorado Corp. stock from 

the King family trusts; 10% down paid by 

conveyance of $400,000 Lakeshore note 

to the trust. e 


8. On August 11, 1971, King testified at a fourth 


Session of the first meeting of creditors. The testimony 


Ab em : A 326 
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consumed 67 pages. Among those in attendance at this ses- 


sion were Mr. Silverstein and Mr. Owen. King's testi- 


pp. 13-14 Statement that King has made ~~ post- 
petition efforts regarding Raff's 
notes; belief that this note is not 


collectible because the deal Raff was 


mony included the following: 


: 

involved in “blew* as a result of the 

| filing in bankruptcy. 

| 19 Belief that a loan was made to Keene 

| Wolcott, having something to do with 

a land purchase and a prepaid interest 

| deal. 

63-65 Outline of a 1967 loan King made to 
Raff and 1971 agreement in which he 
released Raff from payment of the 
promissory note; discussion of why 
Ring does not believe the 1971 agree- 
ment was ever closed. 

9. On June 7, 1973, John King testified in depo- 
sitions conducted by the Department of Justice pursuant to 
section 2l(a) of the Bankruptcy Act (11 U.S.C. 44(a)). The 
testimony consumed 147 pages. Among those in attendance at 
this session were Thomas Boerschinger of the Department of 
Justice, Tax Division, who conducted the questioning, John 
Moats of the Denver office of the Internal Revenue Service, 
and Ms. McNeill. On that occasion, the testimony included 
the following: 

— 


pp. 5-14 


| 10-211 

| 

| 

24-44 
46~47 


Detailed explanation of the structure 
anc business activities of Colcrado 
Corp. and its subsidiaries; discussion 
of King's involvement with these cor- 
panies. 

Outline of King's travel schedule; 
Statement that King had commission ar- 
Fangements with all entities that he 
was ever associated with so that he 
could gain personal income; belief in 
total delegation of authority to his 
employees. 

Extensive description of NOPI; descrip- 
tion of how Colorado Corp. acquired 
NOPIs from Imperial American and Royal 
Resources and from various property 
interests. 

Explanation of how Colorado Corp. re- 
ceived an interest in the Arctic as a 
result of KRC-IOS sales; statement that 
King did not suggest the sale of the 
Arctic properties to FOF, nor did he 
conceive of or negotiate the terns 

of that sale. 

Statemenc that King did not necotiate 
the sale of Colorado Corp. NOPIs in 
1969; discussion of his role in that 


sale; King and Cowett negotiated the 


dollar amountt of NOPI interests 


pp. 47-52 to be purchased by IOS Bank; ex- 
(cont'd) 
planation of the history and rela- 
tionship of KRC-Colorado Corp.-r10s; 


the sale of NOPIs was a means of in- 


! 
| 
| 
cecesting I0S in KRC; most of King's 
and Cowett’s dealings were done over 
the phone. 
$3 King's hope that if KRC had acquired 
an I0S subsidiary (a deal which was 
negotiated in early 1968, but fell 
through), that I0S, would ex *.d their 


business in exploration ac. i 
with K°~ 
54-66 Conti Jiscussion of the sale of 


NOPI interest > Cowett and conversa-~ 


| 

| 
: tions King had with both Cornfeld and 
Cowett with respect to the sale; 
Giscussion at how the value of the 
NOPIS was determined the 1968 and 

1969 leases then owned and the anti- 

Cipated acquisitions during the year 

were appraise t 50% of what Colorado | 

Corp. thought the NOPIs would be worth 
in January of the following year); 
technically, Colorado Corp., Imperial 


American and Royal Resources were 


probably selling these NOPIs to I0s; 


-9- 
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a, ! 
8 \} 
pp. 54-66 
(cont ‘d) 
| 
| 
‘i 67-68 
| 
q dy 
a 68-72 
é 
73-74 


+'s feeling that IOS had confidence 
in KRC based on past performance and 
KRC was not in a position even to want 
to deceive IOS; review of documents on 
the NOPI sale, including a memo which 
specifically mentions Lowry and Ocrant 
- King thus assumes that they were in- 
volved in the deal. 
Statement that there were very few 
executed documents between IOS and KRC; 
I0S would agree to buy a project and 
then ser4 a check from Bank of New York; 
King not very happy with this arrangement 
but felt that IOS' word was good and 
they were the cuscomer. 
Discussion of the motivation behind the 
NOPI sale - to provide funding for 
Colorado Corp.'s cash demands and needs. 
King's practice to tell his subordinates 
what his ultimate goal was in a trans- 
action and then rely on their judgment 
to achieve it; this procedure was fol- 
lowed in connection with the I0S-Colorado 
Corp.-NOPI transaction; King does not 
know if Stan Hallman worked on this deal 
but Hallman was a tax expert who often 


assisted King. 
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78 King discussed the NOPI deal with both 
Jim Bye and Keene Wolcott. | 
87 King could uave signed a document on 
a date different from the actual con- | 
summation of a transaction due to the 
fact that he was so busy. 
104-09 Discussion of the agreement for purchase 
of NCPIs that was executed with David 
Bhlers; King agreed to repurchase Ehler'‘s 
property interest for 55% of Ehler's 
cost if the properties turned out to be 
worthless. | 
109-10 King probably told Wolcott that he 
would take care of any problems that 
might arise when Wolcott was in short 
| 
| 
| 
| 
| 
| 


supply of cash. 


110 Lowry's role with respect tc under- 
Standing agreements between parties. 

110 King does not recall written buy-back 
agreements for the Colorado Corp. 

NOPIs; 

111-12 Discussion of King's conversations with 
Cowett regarding insuring investors 
againsi loss; King theoretically would 
have been willing to guarantee a minimal 
result where he had control and trans- 


action involved large volume. 


antes 


proven properties and wildcat acreage; 

the rate of write-offs of leases at the 

time the NCPIs were sold was 60-70%. 
113 King felt that the Ehlers' NOPIs 

chances of turning out to be dry was 

a technical impossibility. 


10. On June 8, 1973, King continued his testimony 


112-13 King was dealing with proven and semi- 


lin the deposition referred to in paragraph 9 above. The 


testimony consumed 104 pages. Among those in attendance 
t this session were Mc. Boerschincer and william McDonald, 
Reise McGovern and William Sims of the Internal Revenue 
le rvice. King's testimony included the following: 
Pp. 208 Pape-s or memos marked “personal and 
. confidential“ circumvented King's 
staff and were sent directly to King. 
ll. Cn June 14, 1973, King concluded his testimony 
in the deposition referred to in paragraphs 9 and 10 above. 
he testimony consumed 86 pages. Among those in attendance 
at this session was Mr. Boerschinger Mr. Moats and Ms. ~ 
cNeill. King's testimony included the following: 
‘ pp. 333 Joel Mallin was an attorney hired by 
IOS to plan tax-sheltering devices 
for IOS employees who were U.S. tazx- 
paying citizens. 
12. We have been advised by former bankruptcy coun- 
sel for King that they believe that King may have testified 
or made statements on numerous other occasions in the bank- 


cu Y proceedings at which times representatives of the 
vce or creditors who later spoke to the Government 


ece present. It is their recollection that transcripts 
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c not ordered on all such occasions. 
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13. In an affidavit of John Wing, the prosecutor 
in this case, which was filed in opposition to defendants’ 
previous motion to dismiss the indictment on grounds of 
| *mproper forum shopping by the Government and prejudicial 
detay in the prosecution of this case, a copy of which af- 
fidavit is attached hereto as Exhibit B, the Government 
sets forth the timetable of its investigations relating 


leo John King, including the following: 


(a) statements by Stanley Sporkin, SEC director 
of the Division of Enforcement, that no investigation 
of the subject matter of this indictment was begun 
by the SEC until July 1973 p. 6, par. 10; 


(Bb) the formal order of investigation was issued 


p. 4, parc. 8; 
{c) this case was referred to the United States 


| 
by the SEC on July 24, 1973, with respect to this case 
Attorney on September 27, 1974. The grand jury began 


Terry Wisgins and three other Assistant United States 


torneys in the United States Attorney's office in Denver, 


its investigation in November 1974 and the indictment 
was returned on January 20, 1975 p. 5S, par. 8; 
14. In an attached affidavit by first assistant 
t 
Olorado, the Government states that two cases were re- 
ferred by the SEC to the Denver United States Attorney's 
ffice on April 27, 1°73. These cases involved Imperial 
ecican, Colorado Corp., ERC, the I0S takeover and the 
ale of limited partnership interests in Imperial American. 
copy of this atfidavit is attached to the affidavit of 


omn Wing referred to in paragraph 13 above. No indictment 


' 

| 

|was returned as a result of this investigation. 
| -13- 
| 


| | 


1S. On information and belief, in 1970 the board 
of directors of Fund of Funds, an open-end mutual fund and 
subsidiary of ICS, retained the law firm of Donovan Leisure 
Newton & Irvine for the purpose of investigating the re- 
lationship between KRC and FOP. John Wing, the prosecutor 
in this case, has informed me that he, or people under iis 
direction, have reviewed the files amassed ty the Donovan 
Leisure firm during the course of their investigation. 
Nuserous documents produced by the Government in the course 
ef discovery bear the stamp of the Donovan Leisure firn. 

16. Many of the documents produced by the Govern- 
ment in the course of discovery bear the stamp of the Denver 
law firm, Holme, Roberts & Owen. 

17. In a letter dated April 22, 1974 from the 
United States Attorney in Denver, Cclorado requesting John 


King's testimony before the grand jury, the matters which 


a 


were under investigation by the grand jury are set forth. 


WHEREFORE, on the basis of the facts set forth 
herein and the arguments contained in defendant King's 
memorandum of law submitted herewith, it is respectfully 
submitted that the indictment should be dismissed or, in 
the alternative, a hearing should be ordered and, prior 
to that hearing, defendants should be given the oppor- 
tunity of examining the grand jury testimony and the SEC 
testimony in both the Denver and New York cases referred 


to above. 


Mechescl F Chass > 


LUG 
MICHAEL F. ARMSTRONG £¢ ; 
a 


A copy of this letter is annexed hereto as Exhibit C. 
| 


Sworn to betere me this 


llth day of May,/ 1976. 
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As you xcu, Title If of the alcve act omenced clausc 
(10) ef Scstion 7(a) of she Sazkruntes Ac: (12 U.5.5. 254a)) to 
provide that then rstcrstic femunity 233 Si esrkia ts tc * sat 
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of the carnkzrust under <n2 Sectica is ) is exsended to “any evitones 
which is directly or indireesly derived cron sack sestinony." This 
has the effect of oarring the use of any lsags derived irom the 
testinony of the bankrupt in a criminal investigation or prosecution. 


Under 19 U.S.C. 3057 cankruptcy referces, receivers, 
and truste*3 ara rsscired ts ropors criminal visletisas to Yaited 
States Attocmerys. “ith the enacmment of the new immunity provision, 
if saccessful prosecution of the banerust is to result froa such 
referrals, it will t2 necessary that “h2 Soverrment db in 3 position 
Z to show shat no evidence or leads used in ths investigation or 
f ps. prosecution were directly or indirectly derived from his immmized 
a testimony. Since this will require close cozseration between 
varccuptsy officials, the Federal Jurea: of Investigation, and 
United States Attorneys, we have discus.ed referral procedures 
under the immunity statute with reoresentatives of the Banxruptc7 
Division, Acninistrative Cffice of the United States Courts. 
While it is recogiized by all concerned that no referral procedures 
can be tortie that will preserve the crininal case in all 
instences, certain safeguards can be undertaken that, if mie cg 
might reasonably se axccted to protect aguinst inadvertent 
of the bankrunt's testimony iz developing a criminsl cass ete ole 
hin. ‘ 


The Bankruotcy Division of tas United States Courts has 
agreed to recommend the following procedures to bankruptcy referees 
in handling criminal referrals in bankmp‘sy proceedings: 


(1) In criminal referrals based upon evidence or leads 
not dirscti7 or indirectly obtained from the testimony of the 
bankrupt, the existing referral procedures will be folicwed. 


- 


O 
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42) In any caso in which the bankrust testifies and 
2 criminal invest” ‘tion is uncerway or is antici ~tud, th: 
bankrentcy saferce will ortar that 29 ene shall h..c sceess + 
the transsrist of Uc barcmipt's tectimony withous first idcati- 
fying nisself and cimming an acproprists record rnflectin:; that 
he has requestes and been grinws accc3s t ths trrnserist. 
Adoption of ti:is procecure will assist “ho Covercment in simcring 
in any subsemcont criminal preenzsdciny tact she srocseution did 
Rot htve the benefit of a review of wuat portion of ths bankzuotcy 
record. 


(3) Im addition, in any case ix which the bankront 
testifies and a criminal investigacion is uncersay cr is antici- 
pated, tne bankruptcy referee wiil asproprictely acvise trustees, 
receivers, creditors, atto~eys, and other persens who heard 
the bancrust's testinony that, in thc event <asy are interviesed 
concerning criminal scsects of 223. casa, no cisclesuse sfould 
te made concerning the content of ths immnized testizony of 
the bancrup*. 

s ‘ 


(4) In any instance in which the only evidences 2 
criminality is developed in ths ocari-rupt's testirony, the referee 
will refer the case to the United States Attorney for possible 
ctimina. investigation without makirg reference to any information 
based directly or indirectly won tis banikropt's testinony. Tho 
United States Attornsy will request tks Federal Buresu of Investizaticn 
to conduct a limited investigation, vossibly including a review 
of available books and records and the bankrupt's schedules, to 
determine whether there is independent evidence upon which a 
criminal investigation may ts predicated. (The Criminal Dirision 
recognizes that the argument may be raised that the immunity 
bars a referral based sslely unen the ismunized testizony, but 
it is believed that in ceses of significsent import, at least, 
the Depart=ent has a responsibility; to investigate.) 


(5) When the bankrest is a corporation, bankruptcy 
referees will consider the feasibility cf clearly desigating 
an indivicual not suspected of criminal concuct as the person 
te represent the bankrupt under 11 U.S.C. 25(b), tms possibly 
avoiding a grant of immmity to a prospective criminal defendant. 
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® , In any inctonscs in whieh 1 beniireots7 eri 
satian is initirted on the basis of ini rmaition derived from 
srzes other than ths bankruytsz7 referve or 4 banirup &=7 orecendir 
§ States ALLOmessS gnould be sler. %? snerize the bin*rup 7 
20 of Si: investigation in ores bith, bf nesossary, OT mez 
ates Athemssys are 
the disposition of 
igasions in bankruntsy alters. 
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> + so tha fse% thas Sat 3 
t> the baaxrups- Incrimiaating wstinony ° its s 

“an she banmcrup® ma7 properly te the suoject of a routine referral 
wader 14 U.S.S. 3057. 


In devaloving these referral rrocedures, consideration 
we was givan to ths question whether she immunity conferred in a 
Ggetisn Tia) nearing (first meeting of zrediter3s) is splicatt 
+5 scbseqemnt proceedings conducted pursuant to Section 21/a) of 
see Zarzrupter Act (11 U.S.C. hh(a)). There is case law supportins 
ake arpment thes the Congress did not inten? that tie ismnity 
ts soplic2dls to a 2i(a) nearing. However, t58 Sesond Circuit 
e . tas qeestioned ss distinction on ti basis that a 21(a) hearing 
4 ts serely a continuation of the 7(a) rearing and, therefore, ths 
a fomenity avteciss. While the discussions on this point are cicta, 
the reasoning of ths Second Circuit is persuasive and night well - 
te a¢spted ty the Suprens Court if th: issue were brought vefore it. 
See Taitz $2atss ¥- Weisman, 219 F. zd 837 (1955); United Stites ¥- 
Se Se Pe & - i ————— 
Sast4i22a, Fe 2d ou (1965). 


wy 
i 
: United States Attorneys are requested to keep the Fraud 
& Section advises of significant problons and developments in ths 
application of these immunity provisions. 
Copies of this nemorandun are being furnished to th é 
Bacireptcy Division of the United States Courts end the Federal - 
Ssrem of Investigation for their information. 
' 
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Assistent Attorney Gone ral 
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UNITED STATZS DISTRICT COURT 
SOUTUERN DISTRICT OF NCW YORK 
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“UNITD STATIS OF AIERICA 3 
“ve $ AFFIDAVIT Ll 
OPPOSTTION 

JOHN M. KING and $ 
A. ROWLAND BOUCicR, 73 Ce. 70 (EF) 

Defendants. ; 
eoeee®w«ee##enee«e#eee#ee «| 
STAT2 OF IW YORE ) 
COUNTY OF NIW YORE : 88.% 


SOUTHE” | DISTRICT OF NSW YORK) 
JOHN R. WIIS, being duly sworn deposes and 


says : 


? 1. tI am an Assistant United ‘cates Attorney 
in the office of Paul J. Curran, United States Attorney for 
the Southern District of New York and I am fsmiliar with 
the facts and procecdings in the above-captioned mtter. 

2. This affidavic is subaitted in opposition to 
the defendants’ motions for dismissal of the indictment and 
a change of venue. 

3. On January 20, 1975, Indictwent 75 Cr. 70 
was filed against the defendants “ing and Soucher charging 
them in four counts with securitics fraud, mail fraud, wire 
fraud and conspirscy in violation cf Title 15, United States 
Code, Section 784(b) and Title 18, Cnited States Code, 
Section 1341, 1343 and 371. The indictment charzes the 
defendants with defrouding the stheohoidees, directors and 


auditors of a cutual fumd, The fund of Funds (FOr), among 
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others, by falsely representing that various oil, gas 

and other natural resource interests in the Canadian 

arctic and elscwhere purchased on FOF's behalf from 
defendents' King Resources Company (KRC) had far grester 
viilus thon was actually the fact and by falsely representing 
that a partial sale of arctic oil and gas interests was . 
sufficiently arcs-length and bona fide to justify FOr's 

$100 million revaluation of its remaining arctic interosts, 


‘thus promoting and justifying substantial additional 


purchases by FOF from KRC ofcil, gas end natural resource 
interests. On February 3, 1975 both defendants entered a 
plea of not guilty to this indictment. 

4 On March 19, 1975 defencants King and Boucher 
filed motions to disniss the indictment om two separate 
grounds or in the alternative for a changs of venue. 
Defendants’ motion to dismiss the indictment is initially 
based on a clain "that the United States abused its authority 
in presenting the evidence in this case, first to a grand 
jury in the District of Colcrado end, in failing to 
obtain an indict==ent there, thereafter presenting the 
evidence in this case to a grand jury in this District." 

S. Defendants’ claim is factually unsound and 
legally insupporteble. (See accompanying menorandua of 
law) 1 have been advised by representatives of the United 


States Attorney's Office in the District of Colorede chat 


eRe 


nti ss. 


their office did not seek, or present or fail to obtain 
any indictment containing any of the charges in this 

case to any grand jury in Colorado. In fact, the S&C 
Criminal Reforence Report on this matter was not even 
completed and forwarded to the United States Attorney for 
the Sa chern District of New York util Septecber, 1974 

e Substantially before that date, on information and Yel.«:, 


King and Boucher were subpoenaed to appear befcze a Denver 


grand jury which was investigating completely diffcrent 


“fraud matters. These matters,which were specified in 
pemetiee~ 

the April 22, 1974 letter from the Denver United States 
Attorn® * to John King (attached as Exhibit A to King's 


—— =< _—- 


| motion), did not concern ths Arctic ss 2s which are the 

e \ + gubjece of the instant indictment. The attached affidavit 
| ater ry 
| of Assistant United States Attorney Spurgeon, who was in 


charge of the Colarado investigation, is conclusive on this 


point. 

e | 6. Usfendants further tove to dismiss the 
indictment on the ground that government delay in bringing 
the indictment mtecrially prejudiced their rights to 
| defend against it by depriving them of the testimony of 
Edward Cowett, who died in 1974. 

7. Defendants make absolutely so showing of hew 
Cowett's testimony would have benefited their defense and 
ay | thus clearly fail to establish e scintilla of prejudice 


resulting from his unavailability. Boucher, who submitted 


oe 
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an extensive affidavit on the delay point, remains totally 
mute as to how or why Cowett's absence affocts him, and 
King failed to submit an affidavit, On information and 
belief Cowett's absence is actually a benefit to the 
defendant because there is every reason to believe that his 
testimony would only have assisted the Government in proving 
the charges ‘tz this indictment, 


8. Defendants further allege thet the indictment 


| Mas not returned until one day before the expiravion of the 


statute of limitations as a result f "culpable delay" on 
the Gnvecnatat's part. (The statute of limitations expiration 
date is sowe what debatable in view of the fact that at least 
one of the specific false representations charged in the 
indictment was not even mde until May 19703) Defendants 
acknowledge that they camot claim the pre-indic=ment 

delay was intentional but argue that it was "culpable delay" 
by suggesting that the SEC and the United States Attorney's 
Office in Colorado have known of thr sud charged in this 
case since 1970. To the best of -, knowledge, information 
and belief that is simply not the fact. The Semmbntes 

and Exchange Commission issued a Formal Order of Investigation 
concerning this matter on July 24, 1973. (See Exhibit A to 
Boucher"s Motion to Dismiss.) I have been advised by the 


SEC staff attorney in charges of the investig tion that the 


ode 
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preliminary SEC investigution which led to the STC 
Yorus! Order was initiated in late June or early July 
1973. Pursuant to che Formal Order the STC staff 
conducted an cxtensive investigation interviewing core 
than 80 people and collecting and reviewing thousands of 
documents. On Septenber 27, 1974, the Securities anc 
Exchance Counission vefoerred the case to the United 
States Attorney's Office in ‘the Se sthern . istrict of wew 


York for possible criminal prosecution. In November 1974, 


@ special grand jury was Lepanel! in ~he Southarn District 


of New York to hesr evidence in comection with that matter 
and on January 20, 1975, that grand jury filed this 
indictment charging King end sher with criminal fracd. 


I have been assigned to this mtter since the case was 


referred to this office. Roughly four conti: 2 elapsed 
between the tice the SCC referred che t to outu 


office and the filing of this indictment. That time vas 


devoted to investicating and analyzing the releva fsets 
end presenting evidence to the grand jury. Ica corically 
deny that there has been any intention delay seeking 
this indietocne in order to sek ma tactical cdventage 
over the defonda or to harass then, 

9. Def ts argue th the government mot 
claim that “the passage of time between the olicped fens 


and the indictoent was caused in omy part by lack of 


tmowledse on its part of the events in question,’ 130 

Boucher was cucetioned in a phone call int Spring of 1970 
r r J 

by an SC representative sbout the arctic sale to Consolics 


O11 and Gas. owever, Boucher's description of that shone 


ee 
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call does not include any reference to advising the SEC 


of the events constituting the frnud charged in the 


instant indictment and on information and belief, at the 
end of that phone call the SEC still lacked any knowledge e 
of the fraud charged in the instant case. 


7 
-. 


10. With respect to tthat one phone call I have 
received the following information from Stanley Sporkin, 
Director of the Division of Inforcement of the Securities 


and Exchange Commission. In or about June 2, 1970, 


“representatives of Consolidated Oil and Gas and others mt 


with Sporkin and other SEC officials to discuss a proposed e 
letter from the Chairman of Consolidated .'1 and Gas to its 

stockholders concerning several matters including the 

company’s purchase of Canadian Arctic permits from King 

Resources Company. In connection with certain statements 

in the proposed letter relating to the Arctic deal Stanley 

Sporkin did place a call to Boucher and there was som 

discussion of that transaction. Sporkin has advised m ca 
that Boucher did not inform him during that call of 

fraudulent conduct by King or Boucher in connection with 

that transaction and there was no SEC investisstion of such 

fraudulent conduct either before or after that phone <2 

until «hree years later when an investigation was initiated 

in July 1972. Sporkin did say that the SZC becam aware of 

the $100 million revaluation of FOF's arctic properties wv 
after it was publicized in the media'in January 1970, and 

thereafter made periodic inquiries of IOS attorneys concern- 


ing the details of the transaction. 


nie 


JW :dlf 


ll. I have also been advised by formr 
Assistant United States Attorney Cary P. Naftalis that in 
July 1970, while questioning Cdward Cowett in conection 
with certain gold transactions by I0S mtual fimds he also 
inquired about the arctic revaluation. According to i. 
Naftalis this brief inquiry on the aretic uncovered no 
evidence of fraud and the matter was not pursued in any way. 

12. Defendants' suggestion that the SZC office in 
Denver was investigating this matter in 1970-1972 is also 
contrary to fact. On August 26, 1970, the Securities and 
Rehanee Comateoton did issue a Formal Order of Investigation 
involving John M, Ring, et al., concerning oatters other than 
the Arctic sale, a copy of which is attached hercto as 
Exchibit B. I have been advised by Joseph Rrys an SEC 


attorney in Donver that it was in commection with that 


investigation that the SEC questioned Boucher and Ring in 


Denver in 1970, 1971,and 1972. It is apparent from the 
transcripts of that testimony that King and Boucher were well 
aware of the subject of that investigation because they wera 
shown a copy of the Formal Order of Investigation. 

13. Defendants have also filed motions requesting 
@ change of venuc pursuant to Rule 21(b) although they dis- 
agree as to where the case should be transferred. foucher - 
Tequests a transfer to Denver on the ground that the 
Government was improperly forw2 shopping when it sought an 
indictment in New York after being denied by a Denver grand 
jury. There is absolutely no faccual basis for this clain 


and it should be summarily rejected, (See paragrach §, surra 
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Boucher also claims that {t would constitute an “enormous” 
personal and financial hardship for him to stand trial in 
New York as opposed to Denver. King seeks to avoid trial 
in New York on the sam ground of personal hardship tet 
argues that Denver would be “an equally inappropriate 
location for the trial." Accordingly, he seeks a transfer 
to Cicyenne, Wyoming, Albuquerque, New Mexico or Oklahous 
City, Oklahoma. ' 
K 14. Many of Boucher's allegations of perscnal 
hardship are based on the assumption that a New York lawyer 
will represent him at this trial, In that comection he 
complains that adequate propavetion of his defense will 
require periodic but substantial time in New York prior to 
trial and that New York counsel are more expensive than 
Denver counsel. Without challenging the relative cost of 
counsel, it would appear that this problea is obviated by 
the fact that a Ocnver attorney has appeared as Loucher's 
trial counsel. In any event Boucher alleges that 

these cxpenses are Covered by an indemification agree- 
ment with King Resources Co. Boucher also alleges person:1 
and business reasons that require his constant presence in 
Denver. Such claims are somewhst incensistent with his 
application for an extension of bail Limits to include the ~ 
states of Illinois, iiissouri, California, Wyoming, Montana, 
Texas and Oklahoma and his motion papers indicating additional 


travels to Vest Virginia and Mississippi. 


Be 
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15. King's allegations of personal and business 
reavons for remaining near the Denver area parallel Boucher's 
with the added claim that his wife has been seriously ill for 
the last year and a half. Such claims are ecually incon- 
sistent with defendant's application for an ext.msion of bail 
limits which cover the entire Continental United States plus 
Mexico, Canada, Alaska and Hawaii, I have been advised by 
one of King’s attorneys, Gene M. Hoffman, that these exten- 
sive bail limits are necessary because King's business activi- 
ties require him to consult with landowmers, businessmen, 
geologists and bankers "all over the wor)d." Specifically, 
Mr. Hoffmen advised that as of Februry 10, 1975 King’s 
position as President of a Canadian csttle company required 
him to travel to cattle auctions in Canada and throughout the 
United a In addition, as of February 10, King was 
planning to spend four to six weeks in Mexico investigating 
ancther business opportunity and was also requircd to make 
frequent trips to supervise certain properties owned by his 
children's Trusts in Hawaii, Canada and throughout the United 
States, None of these activities would appear to satis<y 
the alleged need to remain near Denver on which this transfer 
motion is based. During 1969 and the first half of 1970, when 
many of the activitics charged in the indictment took place, 
on information and belief, King was away from Denver alcost 
S$0Z of the time and Boucher wan away more than 10% of the 


time. 


. 
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16. In further support of their transfer motion 
defendants claim that “all or virtually all" of the conduct 
alleged in the indictment took place in Denver or Geneva and 
that all or virtually all of the witnesses reside in or near 
Denver and perhaps in Europe. That is not the fact. The bad 
proof will show that the activities and transactions referred 
to in the indictment took place in numerous locations which 
include both New York and Denver, as well as Geneva, Chicago, 


Hawaii, Houston,*Tulsa and Calgary. More important, the 

consequences of this fraud affected over 150,000 shareholders 

of the Fund of Funds ("FOF") who are scattered throughout 

| the world including at least 2,000 in the United States. ® 

| At trial the Government intends to call witnesses from all 

| of the above named locations except Hawaii as well as 

from other locations outside the United States. New York, 

is of course, far more convenient then Denver for New York, 

Chicago and foreign witnesses, Calgary, Houston and 

Tulsa are sufficiently distant from both New York end 

} ; Denver to make the differerces of little consequence. ee 
17. Contrary to defendants’ claims, there are sub- 

stantial comections between the events alleged in the indict- 

ment and the Southern District of New York. The proof will 

show various commmications to, from, in or through New York 

between King or Boucher or their agents and FOF representative 


relating to the arctic as well 1s to other natural resource 
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transactions referred to in the indictment. In fact, the 
proof wil) show that King, with Boucher at his side, person- 
ally and fraudulently promoted FOF's falsely inflated arctic 
valuation in a meeting with FOr directors ami other FOF repre- 
sentatives in New York City. The proof will also show that 
one of the primary features of this fraud involved deceiving 
FOF's accountants, Arthur Anderson & Co. as to the validity 
and bona fides of the arctic sales in connection with Arthur 
Anderson's audit of FOF for 1969. The New York office of 
Arthur Anderson was one of three Arthur Anderson offices (the 
other two being Geneva and Denver) actively involved in that 
particular audit and in the particular footnote relating to 
the arctic trarsactions. Arthur Anderson's New York office 
Mormally did the bulk of FOF’s audit work due to the fact 
that the vast cajority of FOF's essets were held in New Yor. 
18. _ On information and belief virtuully every 
transaction referred to in the indictment, in which ERC sold 
eil, gas or other natural resource interests to FO? and its 
subsidiaries, was recorded in New York when KRC sent a copy 
of the invoice for each sale to TO?'s New York agent and 
broker Arthur Lipper Company. Lipper was responsible for 
computing FOF's daily net asset value based on the value of 
all of its assets including natural resources. Moreover, 
the psyment to SRC by FOF in connection with all natural 
resource salcs referred to in the indictment including the 


arctic sales was made directly from FOF’s New York bank. 


-ll- 


More significantly the $10 million performance fee referred 


to in the indictment, which FOF paid out as a result of the 
falsely inflated revaluation of the arctic, was paid out of 
this same New York bank account, With respect to the arctic 
transaction referred to in the “ .dictment, arctic sales 
agreements between KRC and FOF's subsidiaries (whereby ERC 
purchased from FOF an equivalent ingerest in the arctic 
permits to replace the interest sold by KPC to chird 
parties) were all worked out with FOF’s New York attorneys 
and signed in New York by a New York lawyer who was the 
-signacory for FOCF's subsidiarte « In fact, when KRC made 
payment, to FOF pursuant to these contracts the money was 
wired to this same New York bank, It was in New York chat 
FOF’s Directors met and voted their approval of the arctic 
gales transactions and the resulting revaluation. The 
proof will show that the true facts of the arctic sales 
were deliberately concealed from the directors and that 
their approval was voted without any Imowledge of the 
secret guarantees referred to in the indictment, Simil- 
arly, it was in New York that the Consolidated Oil and Gas 
Board of Directors cet and ratificd their arctic pochase 
from KRC. 

19, In further support «f their transfer motion 
defendants allege that they have never lived or worked in 
the Southern Disttict of New York and that neither King 
Resources Co. (KRC) or FOF ever resided in this district. 


On information and belief these defendants, as che top two 


e 12 « 
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a ae as ae 


executive officers of KRC, operated a world-wide business 
with offices in Boston, Maine, Texas, California, New Orleans, 
London, Tel Aviv, The Hague, Johamesburg, and Ankara. It 

is not suprising, therefore, that King, Boucher and KXC all 
had substantial contact with New York during the period in 
question. In addition to the contacts referred to above, 

KRC expense records reflect that during 1969 and the first 
six months of 1970, King was in New York City a total of 


fourteen days and Boucher was here for seventeen days, King 


“even purchased a cooperative apartment in midtown Manhattan 


from Maurice Stans during this period in addition to main- 
taining a company suite at the Carlyle Hotel. According to 
claims filed in connection with ERC's bankruptcy KRC utilized 
New York lawyers, a New York public relations firm, New York 
telex services and borrowed money from several New York 
financial institutions, With respect to FOF, three of the 
nine directors who approved the arctic sales and revaluation 
at a meeting at One Chase Manhattan Plaza are presently 
living or working in New York City. As indicated above, at 
the time of the alleged fraud FOF maintained substantial 
bank accounts here and relied heavily on the services of New 
York lawyers, New York investment advisors and a NewYork 
broker. Most of the Funds’ assets in the form of securitics 


were held at the Dank of New York on Wall Street. 
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20, Yinally, tt should be noted that in tsy 1974, 
For filed a civil suit in New Yor!: charging King and Boucher 
with violations of the federal securities laws in defrauding 
FOP aad its sharcholders of $120,000,000 ia connection with 
sales by KRC to FOF of oil, gaa and other natural resource 
interests, Although tlesuit dees not charge the sare fraud 
alleged in the instant case, the natural resource transactions 
between KRC and FOP include those referred to in this indict- 
ment. I have been advised by the plaintiff's attorney that 
‘Peither King. nor Boucher have sought a change of venue in 
t Lawsuit. 

WHEREFORE, it is respectfully requested that de- 


fendants’ motions be denied in all respects. 


JOHN R. 'LiG 
Assistant United States Attorney 


Sworn to before me this 
day of April, 1975 


Notary Puslic 


UNTTED STATES PISTRICT COURT 
SOUNIERN DISTRICT OF NEW YORK 


UNIT!D STATES OF AMERICA, 75-CR-70 


i Plaintiff, AFFIDAVIT OF W. AILEN S?URGHON, 
FIRST ASSISTANT UUTED STATES 
ATTORNEY, DLSTRICE OF COPORADO, 
AND J. TERRY YIOGINS, DANIFT. J. 
SEARS AND JGIN M. KCRAYASHI, 
ASSISTANT UNLTED STATES ATTORNEYS, 
DISTRICT OF COLNRADO 


Vv. 


JGQIN M. KING und 
A. ROWLAND BCUUHER, 


ee 


Defendants. 


W. ALLEN SPURGEON, J. TERRY WIGGINS, DANTEL J. SEARS and JON M. 


KOBAYASHI, being duly sworn, depose and state as follows: 


1. I, W. Allen Spurgeon, am First Assistant United States 
Attorney for the District of Colorado. I have been amployed in the 
office of James L. Treece, United States Attorney for the District of 
Colorado, contiimously since August 17, 1970. I am familiar with and have. 
had principal responsibility for all investigations conducted by the United 
States Attorney's office for the District of Colorado regarding John M. King 
and A. Rowland Boucher. Mr. J. Terry Wiggins, Mr. Daniel. J. Sears and 
Mr. Jolm M. Kobcyashi, all presently ortployed as Assistant Lnited States 
Attorncys in Uie District of Colorado, have assisted me in conducting these 
investigations. I «n familiar with all investigations involving John M. 
King and A. Rawlend Boucher which have been referred to this office curing 


may tcamre, 


2. This affidivit is sutsaitted at the request of Assistant 
United Siatics Altueney John R. Wing jn cecneetion with swotfons Citad in 
the above-cntitled case alleging, inter alia, that the United States alased 
its auibority in initially presating the evidence in the alsove-« ntitled 
case to a yreid jucy in the Distefet of Colorado and, aftce failing to 
obtain an imictnent, presenttimg the some evidence to a yraml jucy in lie 
Souvihern pistvict of Mow York. W. Allen Sypyupoon, J. Terry Wingins, Pouicl 
J. Sears and Jebn M. Robuyashi beve not seen a copy of the motions coutsinivg 


such alliz,itions, but W. Allon Spuczeon and Diniel J. Sears have been 


advised of theig comtent by Jota R. Wing. 


¢ 


3. W. Alden Spurycon and Runicl J. Sears have read a copy of 
the imdictuavt fron the United States District Gat for the Southern 
District of New Yurk captioned United States of treriea v. Juba M. King 
on the copy of the indictimnt following C., Lut W. Allen Spucgeon and 
Duniel J. Scars have been informed by telephone by Mr. Wing tut this copy 
is identical to the original indictmmte filed in the United States District 
Court for the Southern District of Now York. W. Allen Spurgeon and Daniel 
J. Sears have discussed the mtters contained in the indictment with Mf. 


Wing o a Limited extent by telephone. 


4. On April 27, 1973, the Departmnt of Justice referred to 
cascs for prosccutive consideration to the United Statcs Attoxncy for. the 
istrict of Colorado. The two cases involved John M. King and A. Rowland 
Boucher and the Imperial sanrican Resouxce Fumd, Inc., the Imperial American 
Management Corpany, Colorado Corporation, Denver Corporation, end King 
Resources Company. The focus of the onsuing grand jury investigations was 
the attempted takeover of Invest erseas Services and the sale of limited 
partuership inierests in Imperial Avcrican Resource Fund. At io Lime did 
the grand jy investigations focus on Mund of Funds and the cvaluaticn and 
sale of Avetic properties. At no time sas un indictsrent presented to the 
grand jury in che United States District Court for the District of Colorado 


involving Fund of Furls or the Arctic propertics. 
a ; 
9) (th, 4 
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W. ALN SOT yy, a 


Dat FS SrRs / 
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JOIN M. FORA My) 


Sulrenilasl aod ssecn before me this 17th day of Apeil, 1975. 
? 
7) ( \ ri / _ 
wlay Public / 
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* UNITED STATES OF AMERICA : : 
Before the 
SECURITIES AND EXCILANCE COPMISSION 


AUG 26 1970 x 
. | 
z —— Lod 
In the Matter of $ ; 
Jo M. KING : ry 
THE COLORADO CORPORATION : a 
THE DENVER CORPORATION 3 } } 
IMPERIAL-ANERICAN MANAGQIENT COMPANYS :. ; ; na 
B DPERIAL-AMERICAN SESOURCES FUND, Tic.. : ORDER DIRECTING EXAMDNATION 
ROYAL RESOURCES CORZORATION F AND PRIVATE INVESTIGATION as 
ROYAL RESOURCES EXPLORATION, INC. : : AND DESIGNATLG OTFICERS 
KING RESCURCES COMPANY , : TO TAKE TESTLAONY : 
DENVER SucLAITIES CORPOR TION ‘ + TAs 
RECENCY MAMAGIENT CONPANY : ; 
RECENCY INCOME COMPANY 3 ‘ | 
REGENCY INVESTORS COMPANY : 2 4- 
& GENERAL AMERICAN DEVELOMENT CORPORATION : 5 b 
K-R FUNDS, INC. t* 3 
> 
File No. D-1407 : ‘eP 


. 


‘ . ; 
® iets : f 
‘The Commission's public official files disclose that: ; 

. 


A. The Denver Corporacion ("Denver"), a corporacior. with its prinefpal 
place of busiucss *C Brooks Tower Builc.. 3, Denver, Colcrcado, has Laan 
registered with the Comnission as a broker-dealer’ pursuant to Scetion 15(>) 
of the Securities Exchange Sct of 1924 ("Exchange Act") since Septeuder 3, 

te 1966. os 7 - 
, e ° 


B. Dener .s « seater of tue National Association of facuririas Dealers, 
fection 5A of 


Ine.,* a natic.. s.curities sssociation, registerea pursuant .o © 


the Exchanje 4 


C. Tne cecurities of King Resources Company ("King % sourees") one 
registarce sith the Comnission wader Section 12 of the Exchange Act «cd are 


he traced on the evac-the soquater, mirket. Oa Jawssay iS, 1970 Stag Sor rt 
filed a registaction steteient oa Towa S-l under tha Seemifties 4e€ vw 3933, 
as auwnded (S.curitics Ace") (rile No. 2-35591) relating to 4 per,- d gic“se2 
ef 500,CSO sharas of -oraun stock by eertein shorelolduss to 3..yseg Toyeter 
Co., Ine. . . ° 
. . 


— = hi, =" pane a Cae + aga Ss as : el = es tal 
e : CA fet fF G2 


16Z of the outstanding 


was Chairaan oZ its 


D. Joka 
stock of Xing 
Board of Dirccctors. 


’ 

£. M-R Funds, Inc. is a wholly-owned subsidiary of Xing Resource 
which also wanages che {nvestuent progrces of K-R Funds, Inc. ‘ 

FPF. Yaeperial-Acerican Resources Fund, Inc. ("Imperial-Acerican Resources") 
is a wiolly-owned subsidiary of "epericl-Acerican Naaagecent Couzany ("Ieperial- 
American Masagesent") which mans.+s it and, which, in turn, is a wholly- | 
owned cubsiclary of Célcrado Corporstion ("Colorsdo"). Iuperial-Acorican 
Rasources filed a regiscration statecant on Form S-L‘under the Securities’ Act 
(File No. 2-35163) on Cetcber 25, 1969 covering a proposed public offering 
of $250,000,000 of oil aad gas participation plens, investuent_ contracts 
and pre-orginization cubseriptions in ligited partnerships. -The re:istration 
statecent vas declared effective on Juna 15, 1970. t ' 

G. Seyal Resources Explora sion, Ine. ("Royal Rasources Fxploration") * 
is a wholly owned subsidiary of noyal Resources Corporation which, fa turd,' 4 
is a wholly-cumed subsidiary of Coloreds. .poyal Resources Exploration filed 
@ registration ctatement on Form S-1 uader the Securities ict (File No. 
2-35503) on Dacenber 31, 1959 covering a proposed public offering of 
$100,000,000 of oil aid gas participation pleny, favestoant contracts an 
pre-organization subscriptions in limited partnerships. The registration 
stgtecent was declared cffectiva on May 12 i970. : 

H. Denver ts a violly-ownaed subsindfary of Colorado which, {a curn, 
is controlled by Kk 

I. f 
rerorts 

hangs i 
© 2 t 
a) we Ir 
‘ 

Menterr of tha staff hava raported to the Corsission inforcation chich 

tends to shvw rhat: , 
' 
i 

A. King, 2 Vebefean Mancgoran 
Aaericen Resovceas, Noyal Resources Corvoration, Royal Res 
King Resourcas, Denver Sseuritics Corpuration Sageney Ms a 

gency Tiere Co pany, Regency, Investurs Corpeny, Caneral .' fean % We, it 
espoararfon, XR & és, Ine. aud vcsecs Sava been and are of fec4 give il), 
salitag i why ng efter sale to mohbers of tne publie cortata cz ittes, 
neraly, the soc eK ~sonrers, Inpes.cw-Aneriesa Pacuureas d Royal 
Pasourccs Txpglorarisr . 
° : ~. 4 = oom cocee he oP eens ee coe —— oe = - 

‘e te 
. B 


3. While enzesed in the offar, suschase and scle of certs 
nasely ofl ané gas participation plans, investoant cont: ond 
zation sudscripctions issued Sy Leperial R 
Exploration, Xing, Colorado, Denver, | 
izeriecaa Recourens, Roysl Aacsources Corposction, 
King Redourees, Danver Securities Corporation, Rez 
Regency Inecue Coagpany, ency Tavestors Cuspcay, 

at Cosporction, Punds, Inc. aad others have Seen and are aaking unt 
c ts ané have onicted cad ara oaiccing to 
eaterial £2 nec ty to make the statements maca, in che li 
cirevzstanceas under which they wase cada, not scisleading concerning, stong 
other chings: F 


Zt. The safety af cn investment in said cecuritics; 


2. The value of said securities; and : . 
3. The ability of che purchasers of said securitics co obtain - 
the redecption value-chereof. , : : ‘ 
4 
» @ 


C. King, Colorado, Denver, Ioperial-/moricaa Menagerent, Icperial- 
American Resources, Royal Rasources Corporation, Royal Resources Explora- 
tion Xing Resources, Denver Securities Corporation, Negency Nonagecent Cocpary, 
Regency Incoma Company, Negency Investors Compfay, General Amarican Develop 
ment Corporation, X-R Funds, Inc., and others employed davices scheces and 
artifices to dvfraud and engaged fa csanscetions, cets, practices and courses 


of business thich operated as fraad cud a J2cuit spun the public in 

connection with solicitation. co purchssa, ...:sases and sales ef said 

securities. . ° 
; ? 

D. While ongeged ia che offer, sale and delivery of seid sacuritias, 
such persons, dirretly and iadiccsetly, cada use of the mails and corns and 
instursents of rransportstion snd communication in interstate couserec, ane 
of che acans cad instivaentalicies of interstate ccazerce. 

° e . 

Z. Colorado and others, dircetly and indirectly, ed s 
in and i:ceced aad snteupced to induce the purchase ond szls of sacuritics < 
a tiie when Coloratds vas not regisieced with the Cotusission ag a breler cvalcg 
as require. © Section 15(a) of the Eueclsaye Act. 

F. > on or about July 1, 19:5, ‘caver aud Colorsdo, directly cad 

cted trepsactions it and fu2eced cad attanpted to Laces tha 
purchase ante le of securities at a tia san the aggregdte feteLcod. se 
of Denver end Colorado to oll persons usy Lave exeveded 2,000 gee or aos 
their respective net capttal, computed fh eceocdance with the provi.’ os of 


Rule 1$(¢){3)-1 ora: 


ated under Sentita 15(e) (3) of the Raschange Acc. 
‘ 


of Xfng.Revourees feeforised to in 


va Resonrecs (sefersced 9 f4 ete 


Transactions, 


Ill 


ae Cowsission having considered the forngoing, deoms it 2ppropriaze 
and necessary that an examination and private investigation ba made for 
the following purposes: 


Tec 26, Interest of Management and cicers in Cectain 

1, to ascertain the facts concerning the mattecs sect forth in 
paragraph II C with respec. ot King °ossurces; ; 

2. to determina with respect te King Resources whether en ordat 
under Section 15(c)(4) of the Exchange Act should issue; 


3. to determina whether there have been possible violations of 
Sections $ and 17(a) of the Sccuritios Act and Sections 104d); 
15a), 15(¢)(3) of the Exchange Act and Rules 10b-$ and 15¢3-1 
thercunder, 

) 

IT IS ORDERED, pursuant to the provisions of Soections Sfa) and 20¢a) 
of the Securi-ics Act of 1933 and Section 21(a) of the Securities Exchange 
Act of 1934, that a private investigation be uade to determina vhether the 
aforcseid persons or any other perscns have engaged or are about to ange. 
in any of the reported acts ot practices or in ony acts or practicas of : 
similar purport or object; and *. P 


IT IS FURTIIER CRPERED, pursnant to the provisions of Saction 19(L) 
of the Securities Act of 1933 and Section 21(b) cf the Securitiag Act of 
1933 and S2ctica 21(b) of the Securities Exchinge Act of 1934, that for the 
purpose of giich investigation, Donald J, Stocking. Josaph F. Krys, John J, 
Kelly, Jr. John FE, Junes, Donald N. Halavsky, Adward J, Leavite, Ralph H, 
Tracy, Rielacd 3B. Megson, V.ceracd H, Rossen, Theedore Levine, Janes E, 
Rewton, John W, Fegon, Jazas E, Sing and cach of them, is herety doxtcnated 
an officer of this Cexnicsion ond crpowercd to adeinistar oaths and affir- 
mations, wuoresna uitnerses, cocpel their att ndance, take cvidsues oad 
require these: luerion uf any bavks> papers, © . cespentuvee, ceverscda or 
ethee veenrds deen? relavaat ad milurtal to the inquiry, tnd to perform 


Item 9, Deseviption of Business; ’ | 
- 
all otnmer cuties in yuosortction therewith as yraseribed by iru, 
' cy Se. 


“~ “x . 
CEtweb ae Ite sg ZL 
Orval Pu%nrig 
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= uh “ Hiates Depactinert of Justice ‘y EXA1i35 17 Cc 
~~~ 
Sh UNITED STATES \TTORNEY 
! Pat] Dusraicr op Cc Loss 
: wr ; 323 U.S. Courr Houst, Dawe 3615 
‘Tucrmowe (30!) 837-4184 
DENVER. CO!,ORADO $0202 
April 22, 1974 ; 
.. : 
~Ke. John King , 
- 26 Sunset Drive 
|_Engleweod, Colorado 80215 s 
: d RE: Appearance Before Federal 
3 ? P . 
Pa . “ae : o 
: . a 
i. Dear Mr. King: ‘ . oo 


Dear 
da: caamerasnen te aie teas 
as scheduled for 8:30 a.m, lay 15, 1975, this is to advise you in 


: advance that you are 2 neat ve of the grand jury's aureebtiation 
inte possible viclations various statutes of the United States 


ineluding bu vera ection 17(a) of the Securities Act of «-.. 
1933, Sect: 10(b) of. og Securities cxchanse Act of 1934 and Rule 
10 6-5 the and wire fraud provisions pursuant to 19> Uiited 


-. "SCeres cede, 41343, ‘The matters about wtich you will . 


Imperial Acerican 
from 1°66 to 1971 sale and of Insertal American net 
operating profits fiterest (1. C.F. I. sales end/cr transfers 
between the Colorado Corperaticn, King » Doperial American. ~ 
Tavestere : nae or 


fmerican Resouces, on the one hand, and 


: XMisg Resources, Imperial 
* the Securities and Exchange Comzission on the other. iar 


Prior to proceeding Mey 15, 1975, you vill again be advised 


“wa you are a subject of the srand jury’ $s investigation, thes vou a. 
a . 


risks ¢, that anything you say can and will 


itv a right to remain silent. 
. be used against you in a court of lew or other proceeding, that yeu 


c the presence of cowrsel outside the crend Jury room | 
Se CAntee SEM G8 ont ettnedh Garten ae Sunes, OS Sat if 
you camnot afford counsel, oms will be appointed to represent :cu 
Curing the proceedings. You ill be aslend 1¢ you unteret derstand cach 


. 


EXHIBIT “A* 
(Pencil marks by counsel) 


ExinBiT 2 


aa 


every one of those rights and if you do, Ts wetve 
You will also be etvise2 


riphts end testify before the prend jury. 
¢ should you tmive your rizhts ‘= testify, rou howe te Bs tot 


5 
i, 1623, § for willfully pag ag sage Soar or indi wh 
welding information necessary to the grand jury's investigation. 


We are caifident that thts letter will give you sufficiens notices 


prepare for your +4 15, 1974, appearence. = have any ficths> 
— Please 


» feel free to contact _us, Or, if you have 
Wary traly yours, 
SNES Le TREECE . 


iN 


Biol 


x Wate tye 


< 
> 
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UNITED STATES OF AMERICA, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


75 Cr. 70 (MEF) 
-against- 


JOBN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 


MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANT KING'S MOTION 
TO DISMISS THE INDICTMENT 
This memorandum is respectfully submitted on behalf 
of the defendant John M. King in support of his motion under 
Rule 12(b) of the Federal Rules of Criminal Procedure to dis- 
miss the indictment or, in the alternative, for a hearing, on 
the grounds that evidence upon which the indictment is based 
was obtained as a esult of testimony given by King under 
immunity in his bankruptcy proceedings. 
Summary of Argument 
Between June 30, 1971 and June 14, 1973, before the 
Government's investigation of this case had begun, King testi- 
fied on seven different occasions in his bankruptcy proceedings 
in Denver, Colorado. During these proceedings, King testified 


about many matters which relate to the evidence which the Govern- 


A 


ment now proposes to introduce in this case, including the Arctic 
sales which form the basis of the prosecution. Under Section 7(a) 
(10) of the Bankruptcy Act (11 U.S.C. §25(10)), no evidence directly 
or indirectly derived from such testimony ma: be etteres in 

evidence in a criminal proceeding against King. 

In the course of King's bankruptcy testimony, no apparent 
attempt was made to comply with specific procedures established 
by the Government to guard against tainting criminal investiga- 
tions. Present during some or all of King's testimony were: 
representatives of the Justice Department; an attorney from 
the United States Attorney's Office in Denver, Colo:ado (which 
conducted a grand jury investigation of King dealing with matters 
both covered in the bankruptcy testimony and at issue in this 
case); and law firms whose documents have been examined by the 
prosecutors in this case. The SEC attorney now assigned to 
this case was thee working closely with the Denver United 
States Attorney's Office in its investigation. 

It is respectfully submitted that the Government's 
evidence necessarily includes material which was derived 
from King during his bankruptcy proceedings and the indictment 
on which that evidence is based should he dismissed. In the 
alternative, a hearing should be ordered to determine whether 


the Government can prove that its evidence is without taint. 


The Bankruptcy Act's 
Immunity Provision 


Under Section 7(a) of the Bankruptcy Act (11 0.S.C. 
§25), a bankrupt is compelled to attend the first meeting of 
his creditors “and at such other times as the court shall 
order” and is required “at the *irst meeting of his creditors 
- « « and at such other times as the court shall order" to 
"submit to an examination concerning the conducting of his 
business, the cause of his bankruptcy, his dealings with 
his creditors and other persons, the amount, kind and where- 
abouts of his property, and, in addition, all matters which 
may affect the administration and settlement of his estate 
or the granting of his discharge." The statute explicitly 
provides, however, that “no testimony, or any evidence which 
is directly or indirectiy derived from such testimony . . . 
shall be offered in evidence against him in any criminal 
proceeding . ..” (emphasis added). 

King need show only that he testified under immunity 
"in order to shift to the government the heavy burden of proving 


that all of the evidence it rfroposes to use was derived from 


legitimate independent sources." Kastiger v. United States, 


406 U.S. 441, 461, reh. denied, 408 U.S. 931 (1972). 


"(This burden] is not limited to a negation of 
taint; rather, it imposes on the prosecution 
the affirmative duty to prove that the evidence 
it proposes to use is derived from a legitimate 
source wholly independent of the compelled 
testimony.” (Id. at 460) 


« rer | . A 


The Court made it clear that any use whatsoever of 

the immunized testimony is prohibited. 
“Immunity from the use of compelled 
testimony, as well as evidence derived 
directly and indirectly therefrozm, * * * 
prohibits the prosecutorial authorities 
from using the compelled testimony in any 
respect, ar it therefore insures that the 
testimony .unnot lead to the infliction 
of criminal penalties on the witness.” 
(Id. at 453, emphasis by the Court). 
See also, Murphy v. Waterfront Commission, 378 0.S. 5Z, 79 
(1964). 

Thus, it was unnecessary, for purposes of this mction, 
that the immunized testimony be shown to the grand jury. Any 
use of it whatsoever by the prosecutor is barred. United States 
v. McDaniel, 482 F.2d 305 (8th Cir. 1973). King's testimony 
could not be used to gain an "investigative lead", United States 
v. Kastiger, supra at 460; Albertson v. Subversive Activities 
Control Board, 382 U.S. 70, 80 (1965). Nor is the Government 
allowed to derive sources of information from such testimony. 
Gliman v. United States, 350 U.S. 422, 437 (1956); Arnstein v. 
McCarthy, 254 U.S. 71, 73 (1920). The prosecutor is also barred 
from using “evidence obtained by focusing on a witness as a 
result of his compelled disclosures”. Kastiger, supra at 460. 

In United States v. McDaniel, supra, the court makes it clear 
that once the prosecutor's mind has been exposed to forbidden 


testimony, it is virtually impossible for the Government to 


satisfy its burden of proving that the testimony was not used 
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“in some significant way short of introducing the tainted 
evidence.” (Id. at 311). The Court explains: 

"Such use could conceivably include assistance 

in focusing the investigation, deciding to 

initiate prosecution, refusing to plea-bargain, 

interpreting evidence, planning cros3-examination, 

and otherwise generally: planning trial strategy.” 

Ibid. 

In the circumstances of this complex and oft- 

investigated case, it is clearly impossible for the Government 


to meet its burden. 


King's Bankruptcy Testimony 


Proceedings commenced under Chapter XI of the 


Bankruptcy Act with respect to John King and his wife on 


June 1, 1971. In the Matter of John McCandish King, Debtor, 
and Carylyn Becker King, Debtor, Case Nos. 71-B-1630 and 


71-B-1631 (D.C. Col. 1971). 

On June 30, 1971, King gave testimony before the 
Referee in Bankruptcy at the first session of the first 
meeting of creditors, pursuant to section 7(a) of the 
Bankruptcy Act (11 U.S.C. 25(a)). He appeared thereafter in 
ths same proceedings on July 1 and 2 and August 1l, 1971. 
On June 7, 8 and 14, 1973 he testified further in depositions 
conducted by the Department of Justice pursuant to Section 


21(a) of the Bankruptcy Act (11 U.S.C. 44(a)).* 


* The immunity conferred by this provision reaches not only 
King's Section 7(a) testimony but his section 2l(a) deposition 
as well. See United States v. Weisman, 219 F.2d 837 (2d Cir. 
1955). Sl 
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King's testimony, covering a total of 693 transcript 
pages, dealt in specific detail with his business and financial 
dealings during the years prior to his bankruptcy. His testimony 
was laced with sometimes lengthy references to matters which, 
according to the Government's recently filed Trial Memorandum, 
will be matters of proof in this trial.* On the first day, for 
example, he testified for twenty transcript pages on the central 
issue in this case - the Arctic leases and the treusactions 
relating to them in 1969. Throughout, King gave testimony, 
sometimes in detail and sometimes in passing, with respect to 
many other transactions, individuals, procedures, companies, 
and personal opinions which certainly would have provided leads 
to governmental investigators and, as it now appears from the 
Government's expansive statement of its intended proof, will 
be part of the evidence introduced by the Government at trial. 

As set forth in detail in the affidavit submitted 
herewith, King's testimuny included the following: 

1. Arctic Transactions (the central issue in this 
case): the relationship between KRC and FOF with respect to 
the irctic permits; KRC's initial purchase thereof and optimism 
about the value of the interests; the geology of the Arctic area, 


including the fact that much of KRC's interests were offshore; 


In addition, defendant's counsel has been informed by bank- 
ruptcy counsel representing King at the time that he believes 
King testified on other occasions when tran ‘cipt was not 
ordered. 
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ERC's sale of a 50% inte est to FOF; KRC's expenditures in 
the Arctic; the December 1969 sale of Arctic interests; 
the 1970 Arctic transaction between KRC and Sun Oil. 

2. Relationships with FOF and Affiliates: originz” 
contacts with IOS; negotations with Cowett and Cornfeld; 
lack of written agreements between KRC ané POF on sales of 
natural resource properties; Colorado Corp.'s receipt of 25% 
NOPI interest in the 12-1/2% NOPI received by KRC on properties 
sold by KRC to FOP; sales of Colorado Corp. NOPI's to IOS Bank 
and IOS management. 

3. Transactions with Lakeshore Associates (purchaser 
in December 1969 Arctic sale): King's position in Lakeshore 
and that company's financial condition; King's $1,000,000 loan 
to Lakeshore and use by King of $400,000 Lakeshore note as 
downpayment on stock of Colorado Corp. owned by family trusts. 

4. Transactions with Robert Raff (principal in Pox- 
Raff, Inc., a purchaser in December 1968 of 10% undivided 
interests in POF domestic oil and uranium properties): 
loan made by King to Raff and lack of post-petition efforts 
regarding Raff's notes; King's belief that Raff's note 
is uncollectible. 

S. Colorado Corp. Complex (sellers to FOF and 
involved in Lark Oil transaction, an alleged "similar act"): 
relationships among Colorado Corp., Imperial American and 


Royal Resources; explanation of 25% NCPI; financial aspects 
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of the limited partnerships; King's relationship to these 
companies; King's purchase of $6 million of NOPI from Colorado 
Corp.; discussed Colorado Corp.'s sales of NOPI's in 1969 and 
Colorado Corp.'s financial difficulties in late 1970. 

6. Ehlers and Wolcott (involved in alleged "similar 
act” which the Government has indicated it might offer in 
rebuttal): explains agreement to repurchase Ehler's NOPI 
interest at 55% of Ehler's cost if underlying properties 
proved worthless; discussions between Fing and Wolcott about 
latter's cash needs. 

7. Lowry (one of the Government's key witnesses): 
Lowry's role with respect to understanding agreements between 
parties. 

8. General Matters: delegation of authority to sub- 
ordinates; personal records; establishment of Bahamian trusts; 
history of KRC and King's acquistion of KRC stock; King's 
travel schedule; King's personal income; procedure with re- 
spect to incoming mail. 

All of this evidence was rivealed by King before 
the Goverrment, according to the prosecutor's sworn state- 
ments, had begun any investigation into the matters which 


are the subject of this prosecution. 


The Government's Tainted Evidence 
According to Stanley Sporkin, SEC Director of the 
Division of Enforcement, there was no investigation whatsoever 


by the SEC of the matters with which this indictment is 
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concerned until July 1973, which happened to be one month 
after King completed his bankruptcy testimony (Affidavit 

of John Wing attached as Exhibit B to the affidavit submitted 
herewith, hereinafter referred to as "Wing Aff't"). 

At about the same time, on April 27, 1973, the SEC 
referred two cases to the United States Attorney in Denver, 
Colorado which the Government has claimed were unrelated to 
the SEC investigation leading to this indictment. These cases 
involved Imperial American, Colorado Corporation, King Resources 
Company, the attempted [0S takeover, and the sale of limited 
partnership interests ir Imperial American Resources Fund 
(affidavit of W. Allen Spurgeon, First Assistant U.S. Attorney, 
District cf Colorado, et al., dated April 17, 1975, attached 
to Wing Aff't, par. 4). A grand jury investigation was com- 
menced with respect to these matters and apparently continued 
for more than a year. No indictment was returned. 

It is now obvious that this Denver grand jury investi- 
gation, conducted by the Denver United States Attorney's Office 
in close cooperation with the SEC, was directly concerned with 
matters which the prosecutor has decided to include in his proof 
in this case. In a letter to King from the United States 
Attorney dated April 22, 1974 with respect to his requested 
appearance before the Denver grand jury (attached as Exhibit Cc 
to the affidavit submitted herewith), King was informed of 
the matters about which he was to be interrogated: 

"the alleged transfer of Imperial American 
Resource properties to Lark Oil Company in 
December, 1968, and to John Mecom in 1969; 
the calculation and publication of cash 
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Surrender values for Imperial American 
Resources from 1966 to 1971; the sale and 
purchase cf Imperial American net operating 
profits interest (N.O.P.I.); land sales 
and/or transfers between the Colorado 

Corr »ration, King Rescurces, Imperial 
American Resources and/or Investors Over- 
seas Services in 1970; the attempted take- 
over of Investors Overseas Services in 1970; 
any correspondence or communications includ- 
ing official corporate filings between your- 
self, King Resources, Imperial American 
Resources, on the one hand, and the Securities 
and Exchange Commission on the other.” 


With the exception of the IOS takeover, ail of the subjects 
mentioned in this letter have been stated by the Government 
to be part of their proof in this case. For example, the 
letter mentions prominently the two so-called “similar acts’ 
which the Government intends to prove -- the Lark oil transaction 
and the Imperial American NOPI sales. Moreover, the time period 
under investigation by the Denver grand jury was the same as 
that covered in this case and the same individuals and companies 
were necessarily under scrutiny in both investigations. 

This factual overlap between the Denver and New York 


cases is significant for purposes of this motion because of an 


overlap in gover.mental personnel which connects King's bankruptcy 


testimony with the Denver investigation and, in turn, with this case. 
An Assistant United States Attorney from the Denver 

office running the grand jury investigation was present during 

King's bankruptcy testimony on three occusions, July il, 1971, 

June 7 and 14, 1973, and may se presumed to have had access to 


the entire transcript. 


ay 
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At that time, the Denver United States Attorney 
had been fully apprised of the problems involved in conduct= 
ing criminal investigations of those involved in bankruptcy. 
In a memorandum dated April 8, 1971, to "All United States 
Attorneys” (attached as Exhibit A to the affidavit submitted 
herewith), the Department of Justice noted that the 1970 amend- 
ment of the Bankruptcy Act “had the effect of barring the use of 
any leads derived from the testimony of the bankrupt in a criminal 
investigation or prosecution." The memorandum, distributed just 
before the King bankruptcy testimony began, set forth procedures 
recommended to referees by the Bankrup.-v Division of the United 
States courts. Under these. pr. *edures, when a bankrupt testifies 
“and a criminal investigation is underway or is anticipated" the 
referee is to (1) order that no one may receive tne testimony 
without first requesting permission and signing an appropriate 
record, and (2) advi-e "trustees, receivers, creditors, attorneys 
and other persons who have heard the bankrupt's testimony that, 
in the event they are interviewed concerning criminal aspects 
of the case, no disclosure should se made conc:rning the content 


of the immunized testimony of tne bantrupt."* 


* The procedures further provide careful steps to be taken 
in referring cases - but not testimony or the fruits 
thereof - where the “only evidence cof cr’minality is 
Geveloped in the bankrupt's testimony.” An interesting 
reference is made to the potential argume ¢ that the 
referral itself is barred but the memorandur concludes 
that despite this problem "in cases of signi:icant import, 
at least, the Department has a responsibility to investigate." 


wile= 
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There is no indication in the record that the 
referee in King's bankruptcy followed any of these pro- 
cedures, or that the representative of the U.S. Attorney's 
office who was present called them to his attention. 

Moreover, the memorandum imposes directly upon the 
United States Attorney the obligation to monitor sensitive 
bankruptcy proceedings: 

"In any instances in which a bankruptcy 

criminal inves*igation is initiated on the basis 
of information 7erived from sources other than 

the bankruptcy -zeferee or a bankruptcy proceeding, 
United States Attorneys should be alert to apprise 
the bankruptcy referee cf the investigation in 
Order that, if necessary, he may iustitute the 
above safeguards." 

Although the Denver inguiry was not a “bankruptcy 
criminal investigation", the United States Attorney must have 
been aware that the same problems existed for him as in a 
bankruptcy case. There is no evidence that the Denver United 
States Attorney notified the bankruptcy referee when he received 
the crimina. references on April 27, 1973. Instead, he con- 
tinued to authorize an assistant to observe the proceedings. 

It is clear that the evidence gathered in the Denver 
investigation, with whatever taint resulted from exposure to 
King's bankruptcy, was intermingled with the evidence upon which 
the indictment in this case was based. SEC attorney Thomson 
von Stein, who apparently has devoted much of his recent career 


to investigating John King, is the New York orosecutor's chief 


investigative assistant in this case and was involved very 


«i 3u 


} ; At 372 


actively in the Denver inguiry. Many witnesses with whom 
Gefense counsel have spoken have reported that von Stein 
questioned them in detail, during the period of the Denver 
investigation, on the facts with which that inguiry was con- 
cerned. Moreover, the prosecutor has state“? that the SEC 
investigation leading to the New York case began in July, 
1973, almost the same time as the Denver case was referred 
to the United States Attorney. It is manifest that the SEC, ® 
in corducting two investigations in the same city, against 
the same ta:gets, covering the same time period and dealing 
with many of the same transactions, would not have staffed these oe 
investigations with separate sersonnel who did not cooperate 
with each other. . 

The prosecutor's heavy reliance upon his SEC colleagne ae 
is apparent. The SEC first referred this case to the Southern 
District of New York on September 27, 1974, after a 14-monta 
investigation "interviewing more than 80 people and reviewing e 
thousands of documents." Wing Aff't p. 5. A grand jury was < 
convened a little more than a month later and the indictment 
was returned a little more than two months after that. Ibid. 
There can be no doubt, in this highly complex case, that the 
prosecutor derived much if not virtually all of his knowledge 
of the case through Mr. von Stein, who in turn must have derived 
much of his knowledge from the tainted Denver investigat 


The taint in this case is not limited to that ci uted 
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ty mr. von Stein's participation in both the Denver and New York 
investigations. There are also direct connections between 
the bankruptcy testimony and the Government's proof. 
Perhaps of even more significance than the Denver 

grand jury-von Stein link is the fact that at the first 
session of the first meeting of creditors an attorney 
was present from the New York law firm Donovan Leisure 
Newton & Irvine. Donovan Leisure represented the United Bank 
of Denver and presumably had access to the transcripts of later 
sessions. At this time, the Donovan Leisure firm also repre- 
sented the Board of Directors -£ Fund of Punds in connection 
with litigation against KRC and conducted an extensive investi- 
gation of the very facts which are the subject of this criminal 
prosecution. The prosecutor has admittedly made extensive use 
of Donovan Leisure's files and many of the docuuents produced 
to the defendants by the Government as evidence it intends 
to offer at trial bear the stamp of the Donovan Leisure firm. 

The defendants have no way of knowing whether 
Dor.ovan Leisure attorneys who were privy to King's bankruptcy 

itimony in their representation of one of his creditors 

were the same attorneys engaged in compiling information which 
later was made available to the prosecutor in this case or, 
alternatively, whether the bankruptcy attorneys shared their 
information as to investigative leads with colleagues working 


on the FOr litigation. There would, of course, have been 


no reason for the attorneys at Donovan Leisure to maintain 
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any separation between the two matters since th immunity 


provision in the Bar*ruptcy Act extends only to criminal * 


cases. 
A similar situation may exist with respect to the 
Denver law firm, Holme Roberts & Owen. An attorney from 8 
that firm was also present at the first session of the 
first meeting of creditors and was present thereafter on 
August ll, 1971. The defendants have received a large number of 
of documents from the prosecutor which he intends to offer in 
evidence containing the stamp of this law firm, indicating that 
their files have also been made available to the Government. 
Finally, there is a possible source of taint in 
the fact that attorneys from the Department of Justice, 
Tax Division, were present at all of the sessions of 
King's bankruptcy testimony and representatives of the 


Internal Revenue Service were present at some of them. 


The Indictment Should Be Dismiss-d * 
It is appropriate to raise the question of a violation 
of immunity in a motion to dismiss the indictment prior to trial, 
United States v. Meye-s, 339 F. Supp. 1154 (E.D. Pa. 1972), ; c 
and it is well ectsblished that where the evidence upon which 
an indictment i: based is found to have been obtained by the 
Government in viclet on of a defendant's constitutional rights, w 


the indictment must be disnissed. Jones v. United States, 


342 P.2d 863 (D.C. Cir. 1964): Dnited States v. Tane, 329 F.2d 
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848 (2d Cir. 1964); United States v. Lauchlin, 226 F.Supp. 


112 (D.C. Cir. 1964), cited with arcroval in companion case, 


Lauchlin v. United States, 385 F.2d 287, 291 (1967); 


United States v. Salih, 287 F. 763 (D.C. Mass. 1923). 


The taint in this case affects all of the evidence 
since it is at the source. The Government did not start 
its investigation until weil after King gave his testimony 
and the prosecutor, in constructing his case, has been 
exposed to that testimony thrcugh a variety of avenues. 
King testified directly about the Arctic transactions 
which are at the heart of the charges in this case as well 
as many other matters, individuals, companies and transzc: 
tions which provided leads for the lengthy investigati_ns 
which followec. Under such circumstances, the entire case 
has been infected and the indictment should be dismissed. 
United States v. McDaniel, supra; United States v. Dornau, 
359 F. Supp. 684, 687 (S.D.N.¥. 1973) (rev'd on other grounds, 
491 F.2d 473 (1974)). In Dornau, which was cited in McDanicl, 
the Court said: 
"It appears to me that once the subject 

Matter was toucued upon in the privileged 

testimony, and the prosecutor had read it, 

he covld have used it in a variety of ways 

in this criminal prosecution. The possibility 

of such use, and the impossibility of clearly 

showing that the use did not occur calls for 

the holding in this case that the defendants 

were denied the constitutional protection 


that their silence would have given them.” 
359 FP. Supp. at 687 
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The principle, as stated in Kastiger v. United 


States, supra, is that a person whose testimony under 
immunity has been used by the Government must be restored 
to the position he would have been in if he had asserted 
his constitutional right to remain silent. 406 U.S. at 458-59. 
This can only be accomplished by dismissing the indictment. 
The undoubted fact that the prosecutor was inno- 
cent of any knowledge of the taint actually exacerbates 
the harm to the defendant and increases the need for dis- 
missing the indictment. As the court in McDaniel pointed 
out, where the prosecutor “perceive[s] no reason to segre- 
gate [forbidden] testimony from his other sources of 
information . .. the government is confronted with an 
incurmountzhle burden in discharging the heavy burden 


impesed by Kastiger.” 482 F.2d at 311. 


If the Indictment Is Not Dismissed, 
A_ Hearing Is Appropriate 


If the Court decides not to dismiss the indictment 
on the basis of facts Giscussed above, a hearing must be held 
at which the Government must produce witnesses to satisfy 
the burden set forth in Kastiger v. United States. The 
defendant cortends that ample support for his motion is 
contained in those portions of his bankruptcy testimony which 
have been transcribed. The Probable existence of further 


untranscribed testimony, as indicated by King's bankruptcy 
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counsel, makes a hearing imperative if the indictment is not 
dismissed. 

Prior to that hearing, defendants are entitled to 
inspect the grand jury minutes of both the New York and the 
Denver grand juries and transcripts of SEC interrogations 
in both investigations. 

"Unless the defendant is aware of the 
evidence which the prosecutor has pre- 
sented to the grand jury, he cannot 
effectively challenge the sufficiency 
of the claimed independent proof at 


any pretrial hearing.” United States 
v. Dornau, 356 FP. Supp. I05.) 


(S.D.N.¥. 1973), rev'd on other grounds, 
491 P.2d 473 (1974), cert. den., 419 U.s. 
872 (1974). 
CONCLUSION 
Por the reasons set fo.th herein and in the 
accompanying affidavit, ic is respectfully submitted that 
the Court should dismiss the indictment or, in the alternative, 
should order a hearing after granting the defendant the 
opportunity to examine all testimony taken before the 
grand jury or by governmental investigative agencies. 
Respectfully submitted, 
BARRETT SMITH SCHAPIRO & SIMON 
Attorneys for Defendant 
John M. King 
Office and P. 0. Address: 
26 Broadway 
New York, New York 10004 
(212) 422-8180 
Of Counsel: 


Michae] F. Armstrong 
Warren H. Colodner 
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UNITED STATES OF AMERICA, 


“ve : 75 Cr. 70 (MEF) 


JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants, 


GOVERNMENT'S MEMORANDIMOF LAW 

IN OPPOSITION TO THE DEFENDANTS’ 

MOTIONS TO DISMISS THE INDICIMENT 

The defendants have filed, on the eve of trial, 

motions to dismiss the indictment as having seen obtained 
on the basis of their immmized testimony at bankruptcy 
hearings. The motions should be denied because they are 
untimely, because the testimony upun which Boucivir'’s motion 
is primarily based was not given under a grant of immmity, 
and because the Government did net ebtain this indictment 


on the basis of any "tainted" testimony. 
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The Defendants’ Motions Should 
Be Denied 4s Untimely 


The indictment in this case was filed on Jamusry 
20, 1975, and this Court gave the defendants iorty-five days 
to file motions. Zach defen.’ xt ‘<a been represented by able 
counsel throughout these proceedi3, and each file’ lengthy 
discovery and substantive motions or the appropriste date, 
How, on the eve of trial and wore than one year after the 
date set for the filing of motions, the defendants have made 
the instant motions to dismiss the indictment. Both motions 
are besed upon claims and allegations that were within the 
defendants’ knowledge when the motions should have been filed 
last year, 

Rule 12(f£) of the Federal Rules of Crimiral 
Procedure provides as follows: 

“vailure by 4 party to raise defenses 

or objections or to mike requests which 

must be made prior to trial, at the time 

set by the court pursuant to subdivision 

(c), or pricr to any extension thereof 

made by the court, shall constitute 

waiver thereof, but the court for cause 

shown m@y grant relief from the waiver.” 
Motions that must be reised prior to trial, under Rule 12(b), 
include "[djefenses and cbjections based on defects in the 
institution of the prosecution;" “(d]éfenses and objections 
based on defects in the indictment . . . ;" and "[{m]otions 


> 
to suppress evidence." 
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The defendants have set forth absolutely no reason 
why these motions, based upon factual allegations of which 
they have been cognizant since the filing of this indictment, 
could not have been filed at the proper time over one year 
ago. To require the Government to undergo the ey... 
the defendants’ allegations at this time, lese then one week 
before trial, is unfair and unjustifiable, The defendants’ J is 
motions should be denied, pursuant to Rule i2(f), as being 
untimely, 


Boucher did Not Testify in August 
1973 Under 4 Grant of Immmity _ 


The defendant Boucher contends that «).e indictment 
should be dismissed as to him because it is based on evidence e|@ 
obtained as a resuit of his depositic:. .estimony taken on 
August 6, 1973, by John S, Pfeiffer, attorney for the .rustee 
of King Resources Company in proceedings for its reorganization 
under Chapter X of the Bankruptcy Act. It is Bouchar'’s further 
contention that he was testifying on that occasion under a 
grant of immuni y, pursuant to section 7(a)(10) of the Bankruptcy 
Act, 11 0.9.C,. §25(a)(10). That the instant indictment or 
any evidence that the Government will introduce at trial was e\@ 
obtained as a resul> cf that testimony is, the Government 
subsite, demonstrably untrue, More fimdamentally, however, 
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Buucher’s metion is without merit because he did not have 

immmity when he testified in August 1973 pursuant to the 

provisions of section 167 of the Bankruptcy Act, 11 U.S.C, 

$567 (1970), to which section 7(a) (10) immunity does not apply, 
At the beginning of his exsuination of Boucher, 

Mr. Pfeiffer made the following statement: 


"MR. PYEIFFER: As you know, I am 
the attorney for Charles A, Baer, the 
Trustee, and I am taking your deposition 
pursuant to the order of the Court which 
is dated October 27, 1971, appointing 
Mc, Baer as Trustee, and:in that order it 
directed him pursuant to Section 167 of 
the Bankruptcy Act that he was to forth- 
with investigate the ects, con¢act, pro- 
party, lia ilities and financial condi- 
tion of the debtor, which is King 
Rescurces Company; the operation of its 
business aad the desirability of the 
continuance thereof, and any other matter 
relevant to the proceeding cr to the 
formation of a plan and report therecn 
to the judge; and to examine the directors 
and officers of the debtor and any other 
witnesses concerning the fore~ping matters 
or any of them; and shell report to the 
judge any facts ascertained by him per- 
taining to fraud, misconduct, mis- 
menagewent and irregularities end to any 
causes of action available to the estates; 
and shall at the earliest date practicable, 
prepare and submit a brief s“atement of 
his investigation of the property, iiabili- 
ties and financial condition of the debtor, 
the cperation of its business and the 
desirability of the continuance therecf, 
in soch form as the judce may direct, to 
the creditors, stockholders, indentured 
trovtees, Securities and Exchence Comalesion, 
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Boucher bases his claim that he was immmized at 
the time of his August 1973 testimony on the provisions of 
section 7 of the Bankruptcy Act, 11 U.S.C. §25 (1970), which 
is part of the chapters of the Bankruptcy Act dealing with 
"straight bankruptcy.” Section 7(a)(10) states: 


“The bankrupt shall . .. at the 
first meeting of his creditors, at 
the hearing upon objections, if auy, © 
to his discharge and at such other 
times as the court shall order, 
submit to an examination concerning 
the conducting of his business, the 
cause of his bankruptcy, his dealings 
with his creditors and ot' - »rsc.as, 
the 2mount, kind, and wher outs of 
his property, and, in addi-ica, all 
matters which may affect te adminis- 
tration and settlemant of his estate 


is directly or indirectly derived from 
such testimony given by him shali be 
offered in evidence against him in any 
eriminal proceedings, except such 
testincny as may be given ty hia in 
the hearing upon objecticm: to his 
discharge 2 


Collier has described the purpose of section 7(a) (10) 
as follows: 


“Sems opportunity for examination 
of the bankrupt is essential for a 
proper application of the law, and it 
hes existed since the very earliest of 
the English bankruptcy statutes, The 
pu.pose of an examination under §7(a) 
(10) eee: is to assist “9 the admin-e 
istration of @ bankrupt’s property 
which the court undertakes after 
adjudication .. .« « 


“Clauge (10) wee amended by the 


must submit to an examination at the 
hearing upon objections, if any, to 
his discharge, in additicn to ths 
examination at the first meting of 
his creditors and such other tines 
as the court shall order.” 


1A Collier on Bankruptcy 1005-06 (14th ed. 1976). ‘Thus, @ 
section 7(a)(10) examination is a requirement that the 
benkrupt must undergo in order to receive a discharge in 
benkruptcy. Failure to appear tor examination st a hearing 
as dizected in section 7(a)(10) is grounds for denying dis- 
charge in bankruptcy, see 11 U.S.C. §32(e) (1970); Monroe,v. 
Cussen, 454 F.2d 1151 (9th Cir), cert. denied, 409 U.S. 846 
(1972); Rose v. Mangano, 111 F.2d 114 (2d Cir. 1940), as 

ig refusal by the bankrupt to answer a material question vhen 
being examined. See, 11 U.S.C. $22(c) (5); In re Zaidins, 237 
¥.2d 401 (7th Cix. 1961); Kaufzen v. Hurwitz, 176 F.2d 210, 
212 (4th Cir. 1948); In re Weinreb, 153 ¥.363 (2d Cir. 1907); 
In re Marcus, 149 ¥.Supp. 496, 497-500 (3.0.4.7. 1957), aff'd, 
” 253 ¥.2d 685 (2¢ Cir. 1958). The imamity offered the bankrupt 


2 Defore section 7(a)(10) wis auended as part of the Gmitbus 
Crims Control Act of 1970 ts previde for full use and derivative- 
use immmity coextensive with ths Fifth Amsndment privilscs 
agsinst cowpulsory eelf-incrimination, see Kustizear 7. United 
States, 406 U.S. 441 (1972); EE PS eet Weiner, 430 ¥,2d 1067, 
pied gpa nahceeDigpting hag apt sponge + ga 
+ iggy odd wcgdhgy nether hag Be t against self- 


ico, Ascdatain 5 a66'U U.S. 34 (1924); 
poerwerepag We : 4 U8. 71 (1920), Even «a — to 
auswer on that 7 however, would ba- is discharge in 


bankruptcy. See cases cited in text precesding*: 
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testifying pursuant to section 7(a)(10) has the “obvious purpose” 


of encouraging “complete cooperation through full disc losure” 


to effectuate ti proper and full administration of his property. 
1A Collier on Bankruptcy 97.21 at 1016.2 (14th ed. 1970).* 

The protection afforded by section 7(2) (10), however, extends 
only to the bankrupt hi alf. See Whits v. United States, 


30 F.2d 590, 592 (lst Cir.), cert. denied, 279 5.2. 372 (1929); 


Kaplan v. United States, 7 F.2d 594, 597 (2d Cir.), curs. 
denied, 269 U.S. 582 (1925); Knoell v. United States, 239 F. 16, 


“21 (3rd Cir. 1917), appeal dismissed, 249 U.S. 648 (1913). 


In the case of a corporation entering into bankruptcy, 
thers is, of course, no person upon whom the duties imposed upon 
the bankrupt uncer section 7 would automatically devolve, as in 
the case of personal ban'ccuptcy. Since someone must fulfill 
the section 7 obligations on behalf of tha corporation <-- 
inc@uding being available for examination wider section 7(a)(10) -- 
section 7(b) provides that 


® As previously noted, prior to 197@ tha immunity offered by 
section 7({3)(10) was only against the direct use of the bankrupt’s 
testimony against him in a criminal proceeding, with the result 
that the bankrupt could still claim his Fifth Amendment privilece 
when toctifying at a section 7(a)(10) hearing. As part of the 
Ormnibus Crime Control Act of 1970, Pub.L.91-452, section 7(a) 
(10) was expanded to provide derivative-use as well as we immmity, 
in order to enable “effective displacement of the privilece 
ageinst self-incrimination by granting protection co-extensive, 
with the privilege.” H.R.No.91-1549 (Sept. 30, 1970), 1970 U.S. 
Cong end Adsin. New ©1908, 


q 
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"(wihere the benkrupt ‘. ¢orporation, 

its officaurs, the mer’ + . of its hoard 

af dixcetoro or trustces or of other 

similar controlling bodies, its stock- . 
holders or members, or such of them as 

may be designated by the court, shall 

perform the duties imposed upon thi 

bankrupt by this title." 

18 U.S.C. §25(b) (1970). 2 


The Second Circuit has held that secticn 7(a) (10) 
confers immmity on a bankrupt corperation'’s officer, director 
or shareholder only if he “is specifically designated to * 


perform the bankrupt's duties." "nited States v, Castellana 
——— 


349 F.2d 264, 274 (2d Cir. 1965), cert. denied, 383 U.S. 928 
(1966). Compare In re Busa Terminal Co., 102 F.2d 471 (2d 
Ctr. 1939) (former direccor and shareholder of corporation 
petitioning for reurganizacion not scbligated to be examined 
under section 7) with United States v, Weissman, 219 F.2d 837, 
841 (2d Cir, 1°55) ("We also think that the testimony of 
Weisemmn . . . was within the icmmity granted by §7, sub. 4(10) e 
e © e « The referee had dirsctad hia to sign the schedules 

in bankruptcy, and thet breught him within §7 sub. b., for he 

so beceme one of the ‘stockholders or members’ of "Charolstte’ * 
who was ‘designated by the court’ to ‘perform the duties ioposed 
upon the benkrunt." . . . Our decision in In re Bush Terninal Co. 
e « « did not concern anyone who had been ‘designated by the 
court’ to perform the bankrupt’s duties.") 
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In the instant case, Borcher was not an additicnal 

a trustee of KRC after Cetober 1:71, and when he was dsposed by 
the attcrney for KER<'s trustse al=ost tvo veers later, he ws 
not under any court order to answer the attotwey"s questicus. 

® | More importantly, how:ver, Boucher’s testimony in 
August 1973 was taken pursuant to secticn 167 of the Bankruptcy 
Act, and secticn 7(a)(10) immmity was not eveil.ble to his 
in thet context, Section 167, which is part of Chapter X, the 
corporate reorganization chaptar, cf the Bankruptcy Act, provides 
in part as follow: 


“The trustee upon his sppointzert 


of thea; 
ae ES Seeees te Se Sate sep Shee 
e ascertained by }:{m pertaining to fraud, 


misconduct, aizuinagement and irrequ- 
larities, and to any causes of action 
available to the estate... . 

18 U.S.C. §567 (1973). 
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The trustee’s attorney specifically stated et the 
beginning of the deposition that he was examining Boucher as 
@ director and officer of the debtor, KRC, which he was empowered 


to do by the court's order and by secticn 167(2). This examin- 
ation was in pert in preparation of a report to the court 

on any "facts ° « « pertaining to fraud, misconduct, mis- 
manegement and irregularities, and to any courses of action 
available to the estate.” Boucher had no obligation under 
section 7 or by court order, * testify except to the extent 

that the trustee was empowered to securs his and cther witness’ 
appearance by subpoera. He had a right to assert his Fifth 
Awendment privilege in sesponse to any question, and if he had 
done so the trustee's attorney believes he would have stopped 

the deposition.*® Boucher was not told by the trustee's attorney 
that he would receive any kind of immmity for his testimony. 
Moreover, if Boucher had refused to cnswer any questions, it 
would net have prevented ERC from entering into 2 plan of 
reorganization, a sum, the trustee's attorney deposed Boucher 
as a director and officer of the debtor, KRC, under section 167(2), 
and Boucher was mt performing any duty imposed upon the bankrupt, 
&s specified in secticn 7(b), that would avail him of the 
protection of section 7(a) (10). 


> a a BN EE EY REE EEE EY ye es — YES NESTS ee 
® Indeed, the trustee's attcrney told Boucher on the record 


that “if at any time you have any hesitancy about answering 
aay questicn, Please feel free to interrupt and we can pestpone 
it. 


This analysis is fully supported by Coliier: 
"It will be noted that wuder $167 
of "teers or directors of the debtor 


és not appear on behalf of the debtor, 
but simply ea witnesses, hence the 


sppenring 
corporats bankrupt under $7a(10) of 
the Act... has no application." 
6 Collier on Bankruptcy 17.19 at 1219 n.11 (14th ed. 1972). 


See also 11 Remington on Bankruptcy §4499,1 at 209 (x. Hayes 
rev. 1961). Cf, United States v. Epstein, 152 F.Supp. 533, 
585-88 (E.D.Pa. 1957). 


Thus, assuming arzuendo that the Governmend did obtain 
evidence as a result cf Boucher’s August 1973 testimony, there 
would be no “taint” of the Gcvernment’s case because Boucher 
did not have iommity when he testified. 


The Indictment Was Not Obtained 
Oa The Basis of Any Evidence 
Derived From the Defendants’ 


The Goverment can de@Qenstrate through sppropriats 
affidavits that the Government attorneys working on this case 
had absolutely uc access, either directly or indirectly, to 


any of the supposedly immmized testimr z*of the either defendmt, 


® it is not claimed in either derendan ts’ papers that any of 

his testimony in the bankruptcy proceedings wes given efter 

his assertion of his Fifth Amsndment privilege against compulsory 
self-incriminaticn, or thet he affirmatively invoked the protection 
of the berkruptcy imamity statute, It is arguable that the 
assertion of the privilege and the affirmative invocetion of 
secticn 7(s)(10)'s protection is required before the witness is 
granted imamity. See Uuited States vy. Bovd, 404 F.Supp. 415, 416 
(S.D.4.¥. 19 1975), afz*d, Dkt, No, 75 75-1393 (2d Cir. April 15, 1976), 
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or any evidence obtained as « result of it, prior to the filing of 
this indictment. The Government has also submitted to the Court in bi 
camera an affidavit setting forth how, wholly independent of any 
bankruptcy testimony given by the defe:dants, the evidence presented 
to the grand jury was obtained. On the basis of those submissions. 
the motions to dismiss the indictment should be denied. 

The defendants, relying on Kastivar v. United States, 

406 U.S. 441 (1972), contend that the Government mst demon- 
strate sources fur its evidence before the grand jury wholly 
independent of each defendant's testimony in order to permit 


the trial to proceed, The situation in the instant case, however, 

is far differert than chat conteuwplated in Rastigar, wi.ich 

involved a grant of immmity to s witmmess before a federal grand a 
jury, under 18 U.S.C. §§6002-6003, and where the danger the 
witness faced of subsequent prosecution based on his testimony 
would most likely be from the same prosecutorial agency that 
compelled his testimony. See, e.¢., United States v. Kurzer, 
Dit. No. 75-1437 (2d Cir. April 14, 1976). In the bankruptcy 
immunity situation, howaver, the testimony is not compelled by 
federal or any other prosecutors, and there is no reason to 
Suppose that fuderal prosecutors would know of the contents 

ox the testimony or of any evidence derived from it. Indeed, 
the affidavits submitted by the Government clearly show that 


in fact the prosecution here had no such kmowledge prior to « 
the filing of the indictment. To require che Government to lay 


bare its evidence arior to trial and establish an indenendent 
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basis for it merely because a defendant had testified is 
bankruptcy proceedings prior to indictment -- a not uncommon 
situation -- would impose an unwarranted burden and penalty 
upon the Government and give the defendant a windfall benefit 
that is neither intended by the bankruptcy immmity statute nor 
required by the Fifth Amendmert, Requiring pricr to trial 

any greater showing from the Goverruent than non-access to 

the defendants’ testimony o: its fruits is unjustifiod, at 
least in the absence of any evidence by the deferndats showing 
knowledge by the prosecutors of the contents of their testinony.* 
See Unitud States v. First Western State Bank of Minot, N.D., 
491 F.2d 780, 737 (8th Cir.), cert. denied, 419 U.S. U.S. 925 
(1974); cf. United States v, Bianeo, Dkt. No. 75-1244 (April 

S, 1976), slip cp. at 3112 n. 10.7% 


* The mere fact that attorneys from.the IRS, the Tax Division of 
the Department of Justice, or the civil division of 2 United States 
Attorney's Office were present at some of King's hearings in comec- 
tion with a civil tax case against King is no basis for imputing 


their knowledge of Kir¢'s seotianay te She prosecution hera, See 
United States +, 445 F.2d » % (2d Cir,), cert, denied, 
3. (197i). > over, the affidavits submitted by the 


Government refute the notion that any such information was trans- 
mitted to the prosecutors in this case, 


we Even assumiug do that the indictment was obtained throwh 
the use of tainted evidence, it is doubtful that dismissal of the 
indictment would be werranted, United States v. Calancrs, 414 U.S. 
338, 345 (1974); United States vy, Dornau, 491 F.7d 473, 481 a. 15 
(2d Cir.), cert, denied, 419 U.S. 872 (1974), 
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After the indictment was filed, the SEC attorney 
assisting the prosecution did obtain and read some materials 
that were derived from the defendants bankruptcy testimony. 
Hvever, to the best of his recollection these materials provided 
ne new information concerning the issues in th’- case. Even 
if the Assistant United States Attorneys handlin; =i case 
have read a portion of the transcripts of the defe. iants’ 
testimony, suppression of evidence or disaissal of the case 
would pot be warranted if, as we subuit wee the case here, the 
investigation of the case wes substantially completed when 
the transcripts were read, the ‘eantenny contained nothing not 
previously known by the prosecution, and no use was made of 
the testimony. United States v, Bianeo, Dkt. No. 75-1244 (2d 
Cis, April 8, 1976), slip op. at 3116-17 n, 14.* If, however, 
@ hearing is necessary to establish that the Coverncent’s evidence 


* The defendants rely heavily on the district court's cpinion 


in United States v. Dornau, 359 F.Supp. 639 (S.D.N.Y. 1973), 
which was reversed o2 appeal, and on United Scutes v, McDaniel, 
482 F.2d 305 (8th Cir. 1973), fcr the propesition that once 

the prosecutor has read any immmized testimony, it is virtually 
impossible for the Government to establish that its case was 

not tainted, In Bianco, however, the Second Circuit imphatically 
rejected that argument, particularly in a situation such as here, 
where any contact by the prosecution with material derived from 
bankruptcy testimony occurred well after the indictment was 
filed, Dkt. No. 75-1244 (2d Cir, April 3, 1976), slip op. at 
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at trial is untainted by the defendants’ bankruptcy testincry, 
it should be held after the trial for several compslling reasons. 

Holding a hearing before trial will require the 
Government to anticipate and set forth all the evidence it 
ee will present during this lengthy trial, @ task that is extrecely 
burdensoms and pexheps impossible, Indeed, this is probably 
“one of the ceuy cases in whith only @ completes record can 

© : altinetaly resolve all questions relating to the source of evidence." 
Cnited States vy, First Nestarn State Sank of Minot, N.D., 49 
(F.2d 780, 784 (Sth Cir.), cert, denied, 419 U.S. 825 (1974). 

- Moreover, @ pretrisl heuring will allow the defendants a ccuplete 
preview of the Government's evidence pricr to trial, a heavy 
price the Government should not be required to prey and a windfali 
“the defendants should not receive. Further, since at a pretrial 
hearing the Goverment would have to set forth and show an 

oe independent basis for all the evidence it may conceivably offer 
at trial, the hearing would be excessively lengthy. The parameters 
of a post-trial heering would be Limited by the evidence actually 

. offered st triel, and could be limited even further by requiring 

the defendants to point to those porticus of the evidence they 

believe could conceivably have been derived from their bankruptcy 
testimouy. In addition, to negate effactively the possibility 


PV:dlft 


of any use having been made of the materials to which we my 
have had access, the , ‘osecutors would have to .eview the 
mater als, which we have avoided doing since these motions 
caused them to come to our attention in order to minimize any 
possibility of taint. If the defendants are convicted at trial, 
the possibility will be diminished of tainting the Government's 
case by a member of rosecution team reviewing these 
materials cv prapare for thn hearing, cf. United States -v. 
Bianco, Dkt No. 75-1244 (4d Cir. April 8, 1976), slip op. 
at 3117 n. 14, cr “#n Assistant United States Attorney unconnected 
to this prosecution can be assigned, for purposes of the hearing, 
to review the materials and compare them ~» the evidence at 
trial, 

In sum, the pnlitinsinitii having shown that it had no contact, 


either directly or indirectly, with the defendants’ bankruptcy testi- 


B 
mony prior to the filing of the indictment, and that the evidence pre- 


sented to the grand jury ‘vas obtained independently of that cestimony 
the defendants’ motions to dismiss the indictment should be denied 
and any hearing that may be required on post-indictment taint 

should be heid after trial.* See Fed R. Crim p.12(e); 

i Iz the defendants renew their motions after trial, it my well 

be possible for the Court to decide them without a hearing and on 


the basis of affidavits. See, United States v. Boyd, 404 F., Supp. 
413 (S.D.N,Y. 1975), aff'd, Det. No. 75-1393 (April 15, 1976). 
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United States v, First Wester: State Bank of Minot, N.D., 491 


F.2d 780 (8th Cir.), cert. denied, 419 U.S. 825 (1974); United 
States v. Nolan, 420 F.2d 552, 553-54 (Sth Cir, 1969), cert, 
denied, 400 U.S. 819 (1970); United States v. Boyd, 75 Cr. 140 


Cf) (S.D.N.Y. Sept. 25, 1975), Tr. at pp 141-51, and 404 F.Supp. 
413 (S.D.N.Y. 1975), aff"d, Dit. No. 75-1393 (2d Cir., April 15, 
1976); United States v, Birrell. 269 ¥.Supp. 716, 725-23 (3.D.N.Y. 


1967). This course is especially appropriates here because of 
the inexcusable lateness in the filing of chese motions, Indeed, 
if these motions had been filed in April 1975S, as required by 
this Court, the issue they pose would have been cleerly presented 
to the Government, especially as to Boucher’s beakruptcy testimony, 
and it is probable that the Government would not have had even 
the limited contact with banicruptcy-related materials that may 
have occurred, 
Cone lusion 
For \*. foregoing reasons. the Government respectfull~ 

submits that the defendants’ motions should be denied, 

Respectfully submitted, 

ROBERT 3. FISKE, JR. 

United States Attorney for the 

Southern District of New York 

Attorney for the United Scates 

of America 

PAUL VISCARRONDO, JR., 
JOM R. WIG, 


Assistant United Scates Attomeys, 
Of Counsel. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW “ORK 


UNTTED STATES OF AMERICA, — 
-ve AFFIDAVIT 


JOHN M. KING and 7S Ce. 70 (EF) 
A. ROWLAND BOUCHER, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK : SS.: 
SOUTHERN DISTRICT OF NEW YORK ) 


THOMSON VON STEIN, being duly sworn, deposes 


1, I am an Attorney employed by the Securities 
and Exchange Commission ("SEC") in Washington, D.C. I have 
been assigned to assist John R. Wing, Chief of the Fraud Unit, 
United States Attorney's Office for the Southern District 
of New York, in the above-captioned matter, 

2. This affidavit is submitted in opposition 
to the motions filed by each defendant to dismiss the 
indictment as having been obtained on the basis of evidence 
discovered as a result of each defendant's testimony in 
bankruptcy proceedings, 

3. In July 1973, I was assigned to and did 
investigate the relationships and transactions between King 
Resources Co. ("KRC™) of Denver, Colorado and I0S,Ltd ("Ics") 
and Pund of Funds, Ltd ("For"). 

4. As 4 resuit of my investigation, the SEC referred 
its files to the U.S. Attorney's Office for the Southern 
District of New York for possible criminal action, I was 
assigned at that time to assist the U.S. Attorney's Office 


and have done so since then. 
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Se I shall describe in this affidavit the nature 
of those documents which ever were or are now in the files 
of «U.S. Attorney's Office for the Southern District of 
New York which arguably describe testimony in the various KRC 
or John M, King bankruptcy or reorganization hearings in 
Denver and how ond when they came to my attenticn, 

6. In June of 1975, I saw in the files of IGS in 
France an undated document titled "Continued Examination 
of John M, King, August 11, 1971, at 9:00 A.M., by Harry 
Sterling, counsel for Creditors Committee.” ‘The document 
@ppears to be a digest of testimony with cne or a few lines 
per page. I do not recall reading it although it is likely 
that I did in July 1975 when the documents were sent to me. 
T have not read it since, I took no notes, I did not digest 
it, and I do not recall if it contains anything relating to 
the above-mentioned indictment, I do know that I did not 
speak to any new witness(es) or initiate any new lines of 
inquiry or investigation as a resuit of reading ir, I had 
forgotten its existence (if I had ever made any particular 
mote of it} until May 15, 1976 when Mr. Wing informed me he 
had found it in the files as a result of making @ search in 
response to the defendants’ motions. I icentified its source 
from the source designation Xeroxed on all files I obtained 
from It. files in Ferney Voltaire. The approximate date it 
was Xeroxed is also on the document, i.e, 6<7-75, June 1975 
was the first date any SEC cr U.S. Governmecst attorney had 
access to IOS files in Europe. 


7. In September or October 1975, shile looking 


through the Denver IRS office's clipping file on John King, 


I eaw and read approsimetely six Rocky Mountain News (Denver) 
clippings which purported to repoi.t on some statecents mace 
by Jchn King at his personal bankruptcy hearings in 1971. 
I took no notes, I did not digest or classify them and I have 
not read them since. I do not recall seeing anything relevant 
to the indictment from them and I know I did not contact any 
new witnesses cr open any new lines of inquiry as a result of 
reading then, 

8. Im October or December 1975, I read part of 


defendant Boucher's testincny in Dallas in the XRC reorganiza- 


tion proceedings while in the United States Courthouse in 
Denver, I do not recall learning anything about the Arctic 
transaction, I tock no notes, I did not get a copy of the 
testimony, I have not read it since and I did not contact 
any new witnesses or open any new lines of inquiry as a result 
of reading the testimony. I vaguely recall it dealet with the 
issue of what contacts Xtc had in Texas, 

9. In the Semmer of 1975, I recall reading scme 
of the testimony of Boucher as questioned by Counsel for the 
trustee for ERC, Jchn Pfeiffer, I do not recall anything 
relevant to the indictment in it. I have not read it since, 
I did not take notes or digest the testimony and I imow that 
I did not contact any new witnesses or open any new lines of 
iaquiry as a result of reading it. 


THOMSON VON STEL! 
Attorney, Securities and Exchange 
Comaiss ion 


Sworn toe before oe this 
day cf May, 1976, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, : 

“Ve : AFFIDAVIT 
JOHN M. KING and : 75 Coc. 70 (MEF) 
A. ROWLAND BOUCIIER, 

Defendants, 

7 = = = - - = ~~ -= = -_ a os = - ~ . 
StaT2 OF PFW YORE ) 
COUNTY O7 NEW YORK 2 88.3 


SOUTHERN DISTRICT OF BEW YORK ) 

PAUL VIZCARRCNDO, JR., being duly sworn, deposes 
and says: 

1. I aw an Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney 
for the Southern District of New York, and, -with John R. 
Wing, Chief of the Frauds Unit, have been assigned responsi- 
bility for the above-captioned ustter. 

2. This affidavit is submitted in opposition to 
the motions filed by each defendant to dismiss the indictment 
as having been obtained on the basis of evidence discovered 
as a result of each defendant's testimony in bankruptcy 
proceedings, 

3. The trial of this case is now set to begin on 
Monday, May 24, 1976, (after having been adjourned from May 
17 because of the filing of these motions) well cver one year 
after the filing of the indictment and more than one year 


after the time set by this Court for the filing of motions. 
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The Government was served with the defendent King's motion on 
Tuesday, May 11, 1976 at approximately 3:00 P.M., and with the 
defendaxt Boacher's motion on Wednesday, May 12, 1976, Both 
motions are based upon claims and allegations that were 
within the knowledge of the de mdants more then one year ago. 
Each defendant has been represented by able counsel from the 
beginning cf these proceedings, and each filed discovery 

and substzntive motions at the appropriate time set by the 
Court. That the defendants should wait until the eve of 
trial to aake the irstant motions seeking to dismiss the 
indictment can only be explained by gamesmanship on their 
pert of the aost cutrazgeous and intolerable scrt. 

4& The defendants have set forth absolutely no 
reason why these wtions, based upon factusl allegations of 
which they heve been cognizant since the filing of this 
indictment, could not have been filed at the proper time over 
one year ago. To require the Government to undergs the 
burden of refuting the defendants’ allegations at this time, 
less than one week before trial, is wfair and wjustifiable. 
The defendants’ motions should be denied, pursuant to Rule 12(£), 
as being untimely. 

S. Moreover, the inquiry that the Government has 
been able to mske since the mtions were filed has established 
that the motions, in addition to being untimely, are baseless. 

6. As to the defendant King's allegations, the 
United States Attorney's Office dees not have 4 copy of any 
of the transcripts to which he refers (except for the seven 
page “digest,” described in Mr. Wing's affidatit, which was 


obtained by this office after the filing of the indictment) 


a 


ee 
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aod no person connected with this prosecution has read any 
of those transcripts. Carolyn MacNeil, an Assistant United 
States Attorney in the civil division of the United States 
Attorney's Office in Denver, has informed me thet she did 
attend several of King’s personal bankruptcy hearings in 
comection with the civil tex case brought by the Government 
ageinst King. She was, however, swere of the imumity problen, 
as wis everyone else involved in the tax case ageinst King, 
and did not commmicate in any way any infomation cbtained 

@ result of King’s testimony to any one in the criminal 
division of the United States Attorney's Office (which in 
the early 1970's was on a different flocr from the civil 
division and today is in a different building) or to any cne 
St the Securities and Exchanges Commission, John Kelly, an 
attorney et the Denver Regional Office of the Securities ard 
Exchange Commission, informed me that the SEC and the Denver 
United States Attorney's Office were awere of the immmity 
problem, and that his office specifically avoided obtaining 
information for their King investigations from any om who 
may have obtained information as a result of King’s bank- 
Tuptcy testimony, A memorandums so directing SEC personnel was 
circul ted, Kelly also told me that he gave information to 
the Internsl Revenue Service for their tax case against King, 
but did not receive eny information from IRS because of the 
possibility of tainting the SEC's and United States Attorney's 
investigation. Jobm Moats, of the Denver Regional Cousel's 


Office of the IRS, confirmed Kelly's statement. ‘Thomeon Von 
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Stein, an attorney “th the SEC who has been working with 

the prosecutors on this case, did obtain certain documents from 
Moats in late September or October, 1975 (well atcar the 
indictment was filed), but Moats stated that none of those 
documents, with the possible exception of a folder containing 
newspaper articles about Joim King, was obtained by IRS as a 
result of King's testimony in his personal bankruptcy 
proceedings. 

7. The defendant King also hypothesiz:« “taint” in 
the Government's case because we obtained certain documents 
from the Denver law firm of Holmes, Robert and Owen, and the 
New York law firm of Donovan, Leisure, Newton and Irvine. 
Each firm represented s bank at King's personal bankruptcy 
proceedings and members of both firms were present at scus 
of the hearings at which King testified in 1971. I spoke with 
James C. Owen, Jr., the partner of Holmes, Robert & Owen who 
was present on behalf of the United States Bank of Denver at 
part of King’s testimony, Mr, Owen confirmed that his fir= 
had represented King Resources in some matters, but their 
representation ended fm 1970, and all documents that their 
firm gave the Government would have been obtained by the firm 
pricr to that time. Similarly, the Donovan, Leisure law 
firm had been retained in 1970 by the Board of Directors of 
the Fund of Fimds to investigate FOF's relationship with King 
Resources Company, and the law firm ended this investigation 
in January 1971. Jotm McCann, the attorney at Donovan, Leisure, 


in charge of this investigation, confimmed to Mr. Wing that 


A 


all documents obtained by the Government from Donoven, Leisure 
were obtained by that law firm before February 1971. 

8. The Government is in the process of obtaining 
affidavits from persons referred to in King's soving papers 
as being present during his bankruptcy testimony. These 
affidavits will establish that none of those persens transmitted 
any information to anyone comected with the prosecutidén of 
this case, The affidavits will be submitted to the Court as 
acon as they are received, 

9. The defendant Boucher points tc two instances 
where he tastified in the King Resources Bankruptcy proceedings 
as a besis for his motion, The first allegedly occurred in 
Dallas, Texas in 1971, before the proceedings were transferred 
to Denver and the present trustee was appointed, Boucher 
apparently does not have a copy of the transcript, and camot 
state what the substence of his testimony was, nor does he 
know the names of any persons commected with the Covernment 
that aay have been present. While Mr. Yon Stein believes that 
he may have read pert of this testimony in the Fall of 1975, 
this was well after the filing of this indictment. 

10. Boucher also relies on testimony that he gave 
in August 1974 to Jack Pfeiffer, attorney for Charles A, Beer, 
the trustee for King Resources Company in Chapter X reorgani- 
vation, Mr. Pfeiffer has informed m that court records 
indicate that Boucher was eppointed in August 23, 1971, as an 
additional trustee in the KRU reorganization by Judge Sarah 
Rughes of the Upited States District Court for the Northern 


District of Texas. Boucher resigned as additional trustee, 
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however, on October 19, 1971, when the recrganization proceed- 
ings were transferred to Denver and Beer was appointed trustee. 
Pfeiffer further stated that when he questioned Boucher in 
August 1973, it was in the course of an investigation authorized o 
by the court pursuant to section 167 of the Bankruptcy Act, 
1l U.S.C. §567, and, although Boucher was subject to subpoens 
like any other witness, he was not under any court order to 
answer Pfeiffer's questions, Pfeiffer stated that he e 
questioned Boucher as a director and officer of the corporation 
under section 167(2), 11 U.S.C. §567(2), and that he was not 
conducting an examination of the beanikropt corporation, 
Pfeiffer never told Boucher that he was testifying wider 4 
grant of iommity. Pfeiffer advised Boucher of his canstitu- 
tional rights before questioning him, and believes that if 
Boucher had claimed his Fifth Amendment privilege the questiocn- a 
ing would have stopped, Moreover, if Boucher had refused to 
testify, it wou?d not have affected the right of ERC to enter 
into a plan of reorgenization. 

ll, The Government has a copy of Boucher's August eo 
1973 testimony in its files, and it was read by Mr, Yon Stein. 
For the reasons set forth in the accompanying memorandum of 
law, Boucher did not have immmity when he testified in 
August, 1973, and there is therefore no taint problem. 
Moreover, the Government did not cbtain the transcript before 
April 1975, and clearly did not obtain the indictment on the 


basis of amy evidence derived as a result of this testimeny. e 
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12. The accompanying affidavir~ of Mr. Wing and 
Mr. Yon Stein describe the inadvertent and limited contact 
they had well after te filing of the indictment with certain 
other materials derived from the defendants’ bankruptcy 
testimony. I have not read or otherwise learned the contents 
of any testimony given by either defendant in any benkruptcy 
eo proceeding, nor do I have knowledge of any evidence de-ived 
from any such testinony. Morecver, Mr. Wing, Mr. Von Stein 
and ayself have in the past speculated among ourselves as to 
what the defendants would say about the allegations in the 
indictment. 
13. The Government is also submitting to the 
Court in camere another affidavit prepared by Mr. Von Stein 
e cutlining the beses, wholly independent of the defendants‘ 
samnpeny Gootineny, upon which the evidence that wes 
ssiniidinabins grand jury was obtained. The Government is 
set submitting the grand jury testimony or testimony taken 
ee before this SEC in this case because of its length, dut 
is prepared to do so if the Court wishes to examine it 


ix comers. 
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14, In sum, the Government urges the Court to deny 
the defendants’ motions because they are untimely and because 
the Goverment has shown that no immmized bankruptcy testimony 
of the defendants’ was used, either directly or indirectly, 


to obtain the indictausent. 


PAUL VIZCARRCNDO, JR. 
Assistant United States Attorney 


Sworn to before mm this 


day of May, 1976, 
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AY PIDAVIT 
aw iV. 


/ 3s 
City and County of Denver 


Carolyn J. McNeill, being of legal age and beins first duly 
sworn, Geposes and says: 


i. That she is employed : + Assistant United States Attorney, 
Civil Division, Denver, Colorado, and has been so employed since 
July 1969. 

2. That bankruptcy tters have been assigned tc her routinel; 


Guring the period of her employment. 


3. Tht she has represented the United States Attorney's 
Office at meetings of creditors and hearings in John McCandish 
King, Bankruptcy No. 7"1-B-1630, in King Resuurces Company and 
anternaztona, Resources Limited, Nos. Tl-b-cSe. and le-5-644: and 
that she has attencec hearings neld in Ban “uptecy Court concerning 


other companies related to then. 


a. That the Unit 


2 states Attorney for the District c: 
Colorado, on June 14, 1971 requested the Tax Division, Department 
of Justice, to assign an atcorney from Washington, D. C. to handle 
the John M. King Chapter XI Bankruptcy, and that Morris Silvers‘ ein 


of the Tax Division was so assigned. 


5. That Charles Powers, then of the Office of Regional 
Counsel, Internal Revenue Service, Denver, was assigned to this 
matter for the Internal Revenue Service. ‘ 

6. That on June 29, 14 | she sent a letter to th Regicnal 
Administrator of SEC, copy of which is attached hereto as Exhibit 1. 


. 
7. That she received a letter dated June 30, 1971, in response 
a copy of which is attached hereto as Exhibit 2. 


; 


a 


1 in conference with Attorneys 

Scussed the contents and applicabil 

f creditors in John McCandish Kine 
4Q * 


um No. 744, a copy of which is att 


8 That on June 30, 19 

iiverstein and Powers, she di 
to the pending first meeting o 
Department of Justice Memorand 
as Exhibit 3. 


»~ 


9. That from June 30, 1971 to this date she has attended 
meetings of creditors, hearings and conferences with counsel for 
the debtor and other creditecrs in John McCandish King, Ring Reso 
Company and related companies with Matters pencing tn the Sanaru 
Court, Denver. 


which 


10. At ne -ime has sh* discussed mat 
nave come to her knowledge through her par 
at the various meetings and conferences in 
to herein, with any Attorney from the Crimina iv 
States Attorney's Office, Denver, or Department cf 
D.C or with any representative of the SEC. 


referred 
the United 
ice, Washington, 


~ere 


ll. That om December 16, 1975, 
of the first meeting of creditors in 
before Bankruptcy Judge John Moore 


That following the morning recess she became concerned lest 
her further attendance at the meetings of crediters would pre‘udice 
a criminal case she knew was pending against John MeCandisn xine 

Rae ES “ah Pt Pd 


a= 


in New York. For that reason, she left the meeting of 
ane telephoned Arthur L. Biggins, who is presentiy hand! 


John . Kine and Kine Resources Comoany Matters for the x 
Department of Justice, and asked him to ascertain whether th 
Criminal Division had any objection to her attending the firss 
meeting and future creditors meetings on behalf of the Tax Div 


2 
2 


n 
foal 
. 


Mr.-Bigcins responded by letter that Gay. <A copy of the lette 
attached as Exhibit 4. 


4 
2s 
“ 


ps 


12. That she attended a continued first meeting of creditors 
in John McCandish Ki & on December 17, 1975. 


13. That because she was on leav-+ from her office, or was 
handling matters wrich precluded her attending, she has not attended 
any meetings or hearings in connect 1 with John McCandish Kine 
71-B-1630 since December 17, 1975. 


14. That on or after December 16, 1975, she has not disclosed 
any of Mr. King's testimony to any Government Attorney other than 
Mr. Biggins or John Moats, who is presently assigned to the case 


from Regional Counsel, Internal Revenue Service, Denver. 


DATED this of day of May, 1976. 


Subscribed and sworn to before me this A Me Gay of May, 1976. 


My Commission Expires May 16, 1976. 


LU \ 
2o- —: 4 5 ), - a ray, heel 
wy Xx 2 { a La 4 
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peat fe Sa 14 Assistant U. S. Attorney 
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June 29, 1971 


Mr. Donald E. Stocking 

Regional Administrator 

Securities and Exchange Commission 
7224 Federal Building 

Denver, Colorado 80202 


Re: John McCandish King - 
Bankruptcy No. 71-B-1630. 


Dear Mr. Stocking: 


As you are aware, the initial meeting of creditor: 
relative to the above-entitled proceeding is scheduled 
for June 30, 1971. At this time an examination of the. 
debtor will be undertaken and testimony will be elicited 
by the Referee in Bankruptcy and other creditors. 


It is our understanding that your office is consider- - 


ing criminal security violations relative to the activities 
of the above-named debtor. We also understand that your 
office is concerned that participation in these proceed- 
ings by the Tax Division, [epartment ef Justice, or the 
United States Attorney's Office may give rise to a clain 
of immunity under Section 7(a)(10) of the Bankruptcy Act 
(11 U.S.C. 25(a)(10)). 


Based on the foregoing, would you please confirm 
in writing that you do not wish the Department of Justice 
or the United States Attorney's Office to question the 
debtor, Mr. John M. King, or to attend the initial meeting 
of creditors. 


V0) , Very truly yours, 


JAMES L. TREECE 
United- hp Attorney 
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PL oF SECURITIES Arar EACHANGE COMMISSION 
. teu OENVER REGIONAL OFFICE 
ane 7224 FEDERAL BUILDING 

1961 STOUT STREET ; 
DENVER, COLORADO 80202 8 
June 30, 1971 


James L. Treece, United States Attorney 
Attn: Carolyn J. McNeill 
Assistant United States Attorney : 
District of Colorado . ; 
323 U. S. Court House ; : & 
Denver, Colerado 80201 


Re: John McCandish King - ie 
Bankruptcy No. 71-B-1630 ., , ‘ 


Dear Mrs. McNeill: / 


Reference is made to your letter of June 29, 1971, inquiring , a 
as to if this office will object to the participation by the Tax i 
Divic‘sn, Departzenc of Justice, or the United States Attorney's , 
Office in che initial meeting of creditors relative to the above- * 
entitled proceeding scheduled for 9:00 a.m. today. This office will ; 
mot object to the Tax Division, Department of Justice, or the United 
States Attorney's Office attending such meeting or questioning the 
Debtor, John M. King. 


Very_truly yours; 


itt F. Krys 
j ‘ Assistant Regional Administrator 


ee: 
Mr. Charles Powers 
Regional Counsel 
Internal Revenue Service 
Federal Office Building i 
1961 Stout Street ; . ; } 
Denver, Colorado £0202 : 
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DEPARTCUT OF JUSTICE 

Washington, D. ¢. 20530 

April 6, 1971 Memo No. 74+ 
™: ALL UNITED STATES ATTORNGYS 


SUBJECT: Bankruptcy Immunity Under the Organized Crime 
Control Act of 1970 (Public Lew 91-52, October 15 


As you know, Title It of the above Act amended clause 
(10) of Section 7(a) of the Bankruptcy Act (11 U.S.C. 25(2)) to 
provide that the automatic immunity applicable to the testimony 
of the bankrept unde.‘ the Section 7(a) is extended to "any evidence 
which is directly or indirectly derived from such testimsny." This 
has the effect of tarring the use of any leads derived from the 
testimeny of the bankrupt in a criminal investigation or prosecution. 


Under 18 U.S.C. 3057 bankruptcy referees, receivers, 
and trustees are required to report criminal violations to ted 
States Attomeys. With the enactment of the new immunity provision, 
if successful prosecution of the bankrupt is to result from such 
referrals, it will be necessary that the Government be in a position 
w show that no evidence or leads used in the investigation or 
prosecution were directly or indirectly deriv. from his immmized 
testimony. Since this will require close cooperation between 
bankruptcy officials, the Federal Bureau of Investigation, and 
United States Attorneys, we have discussed referral procedures 
under the immunity statute with representatives of the Baniccup tey 
Division, Aduinistrative Office of the United States Courts. 
While it is recognized by all concerned that no referral procedures 
can be developed that will preserve the criminal case in all 
instances, certain safeguards can be undertaken that, if followed, 
might reasonably be expected to protect against inadvertent use 
of the bankrupt's testimony in developing a criminal case against 


The Bankruptcy Division of the United States Courts has 
agreed to recommend the following procedures to bankruptcy referees 
in handling criminal referrals 1. bankruptcy proceedings: 


(1) In criminal referrals based upon evidence or leads 


not cirectly or indirectly cbtained from the testimony of the 
bankrupt, the existing referral procedures will be followed. 
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(2) In any case in which the bankrupt testifies and 
a criminal inves‘igation is underway or is anticipated, the 
bankruptcy referee will order that no one shall have access to 
the transcript of the bankrupt's testimony without first identi- 
fying himself and signing an appropriate record reflecting that 
he has requested and been granted access to the transcript. 
adoption of this procedure will assist the Government in showing 
in any subsequent criminal proceeding that the prosecution did 
not have the benefit of a review of that portion of the bankruptcy 
record. 


(3) In addition, in any case in which the bankropt 
testifies and a criminal investigation is underway or is atici- 
pated, the bankruptcy referee will appropriately advise trustees, 
receivers, creditors, attomeys, and other persons who heard 
the bankrupt's testinony that, in the event they are interviewed 
concerring criminal aspects of the case, no disclosure should 
be mace concerning the content of the immmised testimony of 
the bankrup%. 


(4) In any instance in which the only evidence of 
criminality is developed in the bankrupt's testimony, ths referse 
will refer the case to the United States attormey for possible 
criminal investigation without making reference to any information 
based directly or indirectly upon the bankripi's testimony. ‘The 


United States Attorney will ~equest the Federal Bureau of Investigation 


to conduct a limited investig: tion, possibly including a review 
of available books and records and the bankropt's schedules, to 
determine wheather there is independent evidence upon which a 
criminal investigation may be predicated. (Ths Criminal Division 
recognizes that the argument may be raised that the immnity 
bars a referral based solely upon she immmized testimony, wt 
it is believed tt ; in cases of significant import, at least, 

the Department ha a responsibility to investigate.) 


(5) When the bankrupt is a corporation, bankruptcy 
referees will consider the feasibility of clearly designating 
an individual not suspected of criminal conduct as the person 
to represent the bank>upt uncer 11 U.S.C. 25(b), ths possibly 
avoiding a grant of immmity to a prospective criminal defendant. 


ee ee 
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In any instances in which a bankruptcy criminal investi- 
gation is initiated on the basis of information derived fron 
sources other than tha bankruptcy referee or a bankruptcy proceeding, 
United States Attorneys should be alert te ap 


Dprize ths bankruptcy “ 
referee of the investigation in order that, if necessary, he may ba 
inst.tute the acove safeguards. United States Attomeys are He 
reminded to advise bankruptcy referees of tic disposition of Si 

inal investigations in bankruptcy matters. 


Bankruptcy referees and United States Attorneys should a'4 
be alert to the fact that the immmity under the Act extends only : i. 
to the bankrupt. incriminating testinony of-witnesses other 


than the bankrupt may properly be the subject of a routine referral 4 
under 18 U.S.C. 3057. 


In developing these referral procedures, consideration Lame 
was given to the question whether the immunity conferred in a pede 
Section 7(a) hearing (first meeting of creditors) zplicable 3 
to subsequent proceedings conducted pursuant to Ss m 2(a) of 
the Banicruptey Act (11 U.S.C. uu(a)). There is case law supportins 
the argament that the Congress did not intend that the immnity 
be applicable to a 21(a) hearing, However, the Second Circuit 
B&3 questioned this distinction on the basis that 2 21(a) hearing 
is merely a continuation of the 7(a) hearing and, therefore, the 
immunity attaches. While the discussions on this point are dicta, 
the reasoning of the Second Cirsuit is persuasive and mt well 
be adopted by the Supreme Court if the = tone vefore it. 
See Unized States v. Weisman, 219 F. 24 837 (1955); United States vr, 
Casteliana, cup F. 2d Sou (1965). 


United States Attorneys arn requested to keep the Fraud 
Section advised of significant problems and developments in the 
applicasion of these immunity provisions. 


Copies of this memorandun are being furnished to the 
Bankeupticy Division of the Uni 
Surem of Investigation for 

e 


ived S.stes Courts and the Federal 
their information. 


i 
) i 
; ) \ ; . 
eZ < { / 
bd iro CP Ne Aen — 


Assistant Attorney Ceneral 
Criminal Division 


UNITED STATES DEPARTMENT OF JUSTICE 


WASHINGTON, D.C. 20530 


December 16, 1975 
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James L. Treece, Esquire 
Uniced States Attorney 

323 United States Courthcuse 
Pose Office Box 5615 

1961 Stout Street 

Denver, Colorado 80202 


Attention: Mrs. Carolyn J. McNeill 
Assistant United States Attorney 
Re: In the Matter of King Resources Co. 
No. 71-B-2921 (D. Colorado) 


In the Matter of John McCandish King, Debtor 
No. 71-F-1530 (D. Colorado) - 


Dear Mr, Treece: 


Thank you for your telephone call this afternoon 
informing me that John King appeared and testified at the 
first meeting of his creditors this morning. You informed 
me that you attended this meeting. You requested me to 
inquire of the Criminal Division whether or not it had any 
objection to your attending this and future creditor 
meetings on Sehalf of the Tax Division inasmuch as a 
criminal case is now pending against John King in the 
Southern District of New York. You also specifically 
broughe to my attention the immunity provisions of 
Section 7a(10) of the Bankruptcy Act and inauired whether 
or mot your further attendance at these meetings would 
prejudice the criminal case. 


I wish at the outset to commend and thank you sincerely 
for the cooperation your office has always given to us in 
the preparation and trial of our many tax cases. 


~ 
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I also wish to confirm that I previously requested you 
to attend these meetings on our behalf. 


In accordance with your request I have informed the 
United States Attorney's office for the Southern District 
of New York, Mr. John Wing (telephone 8-662-1995) and the 
Fraud Section of the Criminal Division, Mr. Edward Barnes 
(telephone 8-739-3744) of your concern about attending 
these meetings. They have no ebjection. 1 accordingly 
confirm your authorization to attend these meetings on 
behalf of the Tax Division. 


In order to avoid any possible contention that 


Section 7a(10) would taint any evidence already assembled 


for Mr. King's pending eriminal trial, I have been requested 
to instruct you not to disclose any of Mr. King's testimony 
to any Government attorney other than myself or Mr. John 


Moats of the Regional Counsel's office in Denver. 


Thank you for promptly informing us about this 
possible problen. 


Sincerely yours, 


SCOTT P. CRAMPTON 
Assistant Attorney General 
Tax Division 


By: dq 


e 

/ dtl 
ARTHUR L. BIGGIN 
Special Assistant 

General Litigation Section 


United States Attorney 
New York, New York 
Attn: John Wing 


Edward Barnes 
Fraud Section 
Criminal Div.sion 


AFFIDAVIT 
TATE OF COLORADO ) 

) 6s 
COUNTY OF DENVER ) 

I, John J. Kelly, Jr., having been first duly svorn os oath, 
depose and say: 

1. I am an attorney assigned to the Denver Regional Office 
of the United States Securities and Exchange Commission and have worked 
in that office since January of 1962. 

2. In August 1971 I was assigned as attorney in charge of 
the Denver Regional Office investigation entitled John M. King (D-1407). 

3. In late June 1971, I was informed that John M. King was 
to testify in Mr. King's Chapter XI Bankruptcy proceeding on or about 
June 30, 1971. Cn June 24, 1971 I had a telephone conversation with 
Paul Gonson, then Assistant General Counsel in the Commission's Office 
of the General Counsel concerning Section 7(a) of the Bankruptcy het snd 
the application of the Organized Crime Control Act with respect to any 
immunity which Mr. King might obtain by testifying in certain bankruptcy 
proceedings. 

4. On June 25, 1971 I prepared a letter for the signature of 
Joseph F. Krys, Assistant Regional Administrator of the Denver office 
addressed <u Judge Matsch setting forth a request by the Commission to 
have Judge Matsch advise Mr. King of his Fifth Amendment rights. Attached 
to this affidavit and marked Exhibit A is a copy of such letter. On 
June 25, 1971, I hand delivered a copy of Exhibit A to Judge Matsch. 

The letter was requested by Judge Matsch pursuant to 4 conference in his 
chambers on the morning of June 25, 1971. Sheldon Friedman vas present 
at such conference as counsel for John M. King. The aatter of John HM. 
King's Fifth Amendment right vas discussed at this sorning conference. 

Ss. On or about June 30, 1971 I drafted a cesoranduz for 
the signature of Donald J. Stocking, Regional Administrator of the 
Denver office, addressed to all exployees of the Denver office and the 


Salt Lake Sranch Office advising the staff of Mr. King's expected 


ay 


_ Ar ass 


bankruptcy testimony and warning the staff to avoid obtaining any 
information which sight have resulted from Mr. King's testimony. 
Attached to this affidavit and marked as Exhibit B is a copy of such 
memorandcun. 

6. Subsequent to June 30, 1971 I participated in the Commission's 
investigation into the securities activities of Kiug Resources Company 
and Imperial-American Resources Fund, Inc. and at all times I and the 
other staff members who vere working with se vere avare of the possible 
imeunity provisions of the Bankruptcy Act. From time to time I have had 
contacts with representatives of che Department of Justice and the 
Internal Revenue Service who vere participating in the various Bankruptcy 
Proceedings of John M. King, King Resources Company and Imperial-American 
Resources Fund, Inc. At all times these other governmental agents vere 
made aware that they were not to furnish us with any information and 
that this request was made because of the vossible immunity provisions 
of the Bankruptcy Proceedings. To sy knowledge such agents furnished us 
with ne such information. However, I furnished them with various 
information from the Commission's files. 

7. Ym July 1972 and in April 1973 the Commission referred a 
criminal reference report to the Department of Justice relating to the 
securities activities of King Resources Company and Imperial-American 
Resources Fund, Inc. Pursuant to such reference and throughout the 
summer and fall of 1973 I had various meetings with Assistant U. S. 
Attorneys assigned to the Office of the U. S. Attorney for the District 
of Colorado in which I advised them on several occasions of the possinlie 
immunity provisions of the Bankruptcy proceedings a> £ the need to 
avoid obtaining any information which aay have resulted from any testimony 


taken during tuese Backruptcy proceedings. 


Joho\J. Kelly, Jr. | 
T/ ‘ 

Subscribed and sworn to before me this - day of Btie « > 

1976. v 


Notary Public 


My Commission Expires: 
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D-1407 
JJz 
° 
June 25, 1971 Ww 
‘AILEE™ 
Honorable Richard P. Matsch ; JUN 25 19 
Referee in Bankruptcy Oc 7] 
o Room 1C8, United States Courthouse Reg: * Cp. 
19th and Stouc Streets a On.” 
Denver, Colorado 80202 las 
Re: Chapter XI Proceeding 
John NcCandish King, Debtor 
e 71-B-1620 


Dear Mr. Matsch: 


The Securities and Exchangs Commission has baen advised that the 
debtor John McCandish King is to be examined under cath by you and perzaps 
& by others, including representatives of his creditors, relating to his 
schedule of assets and liabilities. The Securities and Exchange Comission 
is interested in having the debtor John McCandish King advised of his 
rights prior to Mr. King giving any testimony. 


It is respectfully suggested chat the following varning be given 
@ by the Court to Joha McCandish Ring, Debtor: 


"te, King, I advise you that you will be asked questions 
ia this proceeding: by me and perhaps by others. As to each 
question asked of you if the answer to such question would 
tend to incriminate you in any wy whatever, you are entitled 

ao to declina to answer by claiming your privilege under the 
Fifth Amendment. With respect to each question as to whi-™ 


you assert such privilege you are excused from answericg 
each such question." 


Very truly yours, 


l Joseph 7. Xrys 


cc: Assistant Regional Administrator 
Shelden Friedman, Esquire 


e Isaacson, Rosenbaum, Coldberg & Miller 
)1700 Broadway 
er, Colorado 80202 
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Josie Memorandum «SECURITIES AND EXGHAXSCECQMAISSION 


June 30, 1971 ~ 


DATE: 
/ AL. Employees, Denver Regional Office and Sait Lake Brauch Office 


, Donald J. Stocking, Regional Administrator 
FROM ‘ 


Johu M. King (D-1407) 
SUBJECT: 
Today there is to commence in the court of Judge Matsch, 
United States Court Douse, 19th and Stout Streets, Denver, Colorado, 
an examination of Johan M. King as a debtor pursuant to a petition © 
filed in proceedings for an Arrangement under Chapter XI of the 
Bankruptcy Act. 


As you are avars, the Commission has filed tv complaints for 
injunction against John King and others, One lawesit, SZC, Plaintiff 
wv. Crofters. Inc., et al., Defemiants, Civil Action wo. 70—351, is 
pending in the United States District Court for the Southern District 
of Ohix, Eastern Division. The other suit, SEC, Plainrif? v. Risz 
Resources Company, et al.. Defendants, Civil Action io. C-2855, is 
pending in the United States District Court for the District of Colorado. 
These suits allege that Mr, King has violated various provisions of the 
securities laws, which laws the Commission has been authorized by Congress * 
to enforce. Violations of these federal securities laws cay lead to 
presentation to a grand jury for possible criminal indictment. 


In order not to jecpardize any of the Commission's investigations 
into the securities activities of John King, each employee is instructed 
to make every effort not to listen to or read about reports of John King's 
examination in his bankruptey proceeding. Further, each employee who is e 
obtaining information from any person about John fing should inquire as 
to whether o¢ not the other party gained any knowledge from Hr. King’s 
bankruptcy tstimony. If the other party gained any such knowledge, 
then you are not to discuss Mr. King in any way with that party. 


. This procedure is being used so that information obtained by the Ld 
Commission concerning John King’s securities activities will be informa~ 
tion that has been obtained from sources independent of any testizony 
John King may give in the bankruptcy proceeding. 


If you have any questions now or in the future, please contact 
me or Joseph Krys. ‘ % 


sigs 


Denald J. Stocking 
ce: SLBO Regionsl Administrator 
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STATE OF ILLINOIS ) 


. ) ss 
COUNTY OF CUOK ) 
AFFIDAVIT 
Ps] 
THOMAS H. BOERSCHINGER, bi ing first duly sworn, states the 
following: 
° 1. While employed as a trial attorney with the Tax Division of the 
United Stites Department of Justice, I was assigned responsibility for the trial 
s of thosr ‘sues relating to the assessments made against John M. King by the 
Internal Revenue Service for federal civil ww. uabilities for inter alia federal 
income, gift, foreign v siding and interest equalization taxes. The liability 
e for these taxes was placed in: sue as a result of John M. King filing for a 
Chapter XI reorganization in the federal bankruptcy court in Denver, Colorado. 
2. Iwas not the first attorney assigned to the case and, tus. was 
bad not the attorney for the Tax Division at the time John M. King testified at the 
first meeting of creditors in his Chapter XI proceeding. Morris Silverstein was 
the attorney for the Tax Division at that time. 
. 3. ‘ Immediately upon being assigned to the civil tax case of John M. 
King, I was advised by Mr. Silverste. of the immunity provisions of the Bank- 
° ruptcy Act. As best I can recall, Mr. Si erstein stated that, because of the 
immunity provisions, a policy had been instituted that no one working on the 
case for the Tax Division of the Department of Justice, the Civil Division of the 
Ad 
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United States Attorney's Ofrice in Denver, Colorado, or the Internal Revenue 
Service would make any communication to any federal investigative agency, 
including the Criminai Division of the Department of Justice, «r any United 
State’s Attorney's Office, or the United States Securities and Exchange Commis- 
sion (SEC) which would relate to said agencies any information obtained as « 
result of the Chapter XI proceeding of John M. King. 

4. Soon after being assigned responsibility for the tax issues in 
the Chapter XI proceeding, I spoke with Jack Kelly, an attorney for the SEC in 
Denver, Colorado. Mr. Kelly, at the outset of our conversation, refered to the 
immunity provisions of the Bankruptcy Act and specifically requested that I 
not relate anything to him regarding my knowledge of the case. I complied with 
Mr. Kelly's wishes. 

5. As best I can recall, in June of 1973, I took the deposition of 
John M. King in connection with the trial of the tax issues in his Chapter XI 
proceeding. In the spring and summer of 1974, John’M. King testified at the 
trial «1 the tax issues. So far as I have knowledge, the policy outlined in 
paragraph 3 above was followed with regard to all of John M. King's testimony 
by everyone involved in the tax case. 

6. In the fall of 1975, I received a ca’. from Thomas Von Stein, 
an attorney for the SEC. As best I can recall, Mr. Von Stein inquired as to the 
status of the civil tax case and there was no discussion of the testimony of 


John M. King. 


7. The foregoing statement, to the best of my knowledge and 
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SUBSCRIBED AND SWORN TO 
before me this /S~”%day of 
2 » 29TS. 


recollection, is true. 


Notary Public 
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» Stcte that: 


Qa 


L ili McGovern 


l reside at 69d Estes Street, Lakewood, Colorado 


I was an employee of the Internal Revenue Service Audit Division, 
Denver, Colorado, during the years 1968 to 1975, and was one of the agents 
involved with the Federal tax examination of John M. King. 


I did not attend any of the Bankruptcy proceedings concerning 
John M. King and/or his family, except the Federal tax litigation concerning 
John M. Xing. 

I was present on June 7, 1973, June 8, 1973, and June 4, 1973, 
for the deposition of John M. King taken in regard to his Federal tax 
matters. The information gained by me as a result of John M, King's 
testimony hag not been communicated by me, orally or in writing, to 
any US Security Exchange Commission Attorney, any Justice Department 
Attorney except those attorneys in the Tax Litigation Division of the 
Justice Department, or any member of the Criminal Division of any 
US Attorney's Office. 


After Bankruptcy proceedings were begun by John M. King I was 
informed by Jack Kelly, US Security Exchange Commission Attorney, 
Denver, Colorado, that I should not divulge any of John M. King's 
testimony to him because of possible imminity for John M. King. As 
a result of this advice I have not communicated any of John M. King's 
testimony to Mr. Kelly. 


I have read the foregoing statement consisting of this page only. I fully understand this statement and it is 
true, cccu ..e and complete tc the best ci my knowledge and beiief. I made the corrections shown and placed my 
initials oppesite each. 

I made this stctement feely and voluntarily, without eny threats o rewards, o promises of reward having 


been made to me in return fcr it. 
Mtl st Di Poe 


Subscribed and swarn to before me this_ 14 _ Chomeare of efians) 
day of Ma 19.76, 


at Denver, Colorado 


ees 
fo 
— ae . 
SS (Signaswe) ‘a , 
trie ronforer, OC¥Y TM 
(Tiske) (Signatwe of witness, f any) 


Internal Revenue Service 


Gg ee 
U. S. TREASURY OE PARTMENT - INTERNAL REVENUE SERVICE Foru 2311 (7-s6) 


GPO: 1960 O + 168}}e-8 
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May 19, 1976 


Hon. Marvin E. Frankel 
United States District Judge 
United States Courthouse 
Room 2902 

Foley Square 

New York, NY 10007 


Re: United States v. Jotm M. King and 
A. Rowland Boucher, 75 Cr. 70 GF) 
Dear Judge Frankel: 


Enclosed are the affidavits we have received to data 
in connection with the defendants’ latest motions to dismiss 
the indictments. The remaining affidavits will be delivered 
to you when we receive then, 


Very truly yours, 


ROBERT B. FISKE, JR. 
United States Attorney 


FAUL VIZCARRONDO, Ja. 
Assistant United States Attorney 
(212) 791-0006 


Enclosures 


ad ° 
a) 
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Hon. Marvin E. Frenkel -2< 


ec: 


Michael Armstrong, £34. 
Barrett, Smith ,Shapiro & Simon 
26 Broadway 

New York, NY 10004 


Andrew J. Maloney, Esq. 
Maloney, Viviani & Hisgins 
1790 Avenue of the Americas 
New York, NY 10019 


Ada 
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UITTED STATES DISTRICT court 
SOUTHEZG] DISTRICT OF NiW YORE 


UNITED STATSS OF AMERICA, $ 


“ve : ArYIDCAVIT 
JCMS M. XIUG and 2 75 Ce. 70 CEP) 
A. ROWLAND BOUCHER, 

De fendents. 
2b a ah oe a a eee 
STATE OF NEW YORE ) 
COUNTY OF NEW YCEX : 88.: 


SOUTHERN DISTRICT GF NEW YORK ) 
JOBS R. WIG, being duly sworn, (epcses and 


1. I am @n Assistant United States Attorney in 
the office of Robert B. Fiske, Jr., United States Attorney 
for the Southern District of New York, and I am familisr 
with the facts and proceedings in the above-captioned matter. 

2. This effidewit is submitted in response to 
defendant's motions to dismiss the indictment on the ercund 
thet it is based on immmized testimony given by the 
defendants in various bankruptcy proceedings. 

3. To the best of ay mowledge, informetion and 


" belief, I hawe not read and have no knowledges of any of the 


testimony referred t> in defendant's meticn papers. Both 
defencamts heave testified and given statements on various 
oceasianssin commection with cther SEC investigations and 
civil litigation. In responding co defendants’ Rule 16 


wotions for “statements” last summer I furnished defense 


AYS . 


uaa sdlft 
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counsel with copies of all transerizts of testimony by 
either defendant which I knowingly had in wy posseseicon. The 
cover letters, which are attached hereto, reflect thet sone 
of the transeripts furnished at that time incliuxied any 
testimony given in the benkruptcy procesdings referred ts e 
in defendants’ instant motions. 

4 In reviewing our files in comection with - 
defendants’ recent sotion, we hewe uncowered copies of (a) 
Boucher's deposition on August 6, 7, 1973 in conmetion * 
with the King Resources benkruptcy proceeding, (b) Boucher's 
deposition (peces 1-4, 98-102) of September 13, 1971 in 
comection with the King Resources benkruptcy proceedin7z, 
and (¢) what sppeers to be an outline or index of John King's 
examination on Augest 11, 1971 by coumsel for the Creditcr’s 
Committee; (d) press clippings relating to King’s bankruptcy 
(copies of items (b) and (c) and (d) ere attached herewith). 4 
Aa best we can determine, these items wers obtained after 
the filing of the indictamnt by Tom Yon Stein, the SIC 
attorney who hes been investigating this case. 

S. To the best of ay knowledge, recollection and * 
belief, I hewe not read ery of the Boucher testimony or the 
King testimony described sbowe, although I cannot be 100% 
positive without reading the mterials. I hawe specifically 
avoided doing that in order to prevent any possible taint 
peice <3 8=©6©. I am positive I have newer looked at the 
press feings. The basis for wy conclusion chat I em not 
fami.zar with these particuler mterials is as follows. * 


e2<- 


— 
* Item A which contains approximately 150 pages can be 
Xeroxed and made available upon the Court's recuest. 


A 4aS 
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6. The documents relating to this case are stored 
in more than ten file cabinets. ‘The file drawer in which I 
have personally collected mcerials relating to Rowland 
Boucher, inclurling transcripts of his testimony at various 
SEC proceediugs and other mterials which my be relevent 
to his cross-examinetion,did not contain the aforementioned 
Boucher depositions. ‘Those depositions were located in a 
different file drawer, which we have used peimerily to hold 
transcripts of testimony by various individuals which are 
considered basically irrelevent to our case. ‘The short cut~- 
line of King’s testimony in August 1971 wes found in 4 sub- 
file merked King Personal, which I have used to collect 
informetion relevant to cross-examination and various ailega- 
tions put forth in King's motior papers. Logically cherefore, 
there is a greater chance that I mty heve read this perticuler 
document although I heve nu recollection of it. 

7. ‘Im preparing this case for trial, I have been 
very conscious of the fact that I had no idea what these 
defendants were going to uay in response to the perticular 
charges in this indictment and I have discussed this particular 
problem with my co_league, Assistant United States Attorney Paul. 
Vizearronds,at som length. Because of this basic ignorance 
I heave ude various efforts to ascertain from defense counsel 
what positions their clients will take at this trial and I 
believe counsel for both defendants can confirm my efforts in 
that regard. I em sure that if I had read any testimony of 
Boucber's or King’s relating to the issues in this case, I 
would not have felt myself so ignorant ohane they might 


testify about these matters. Accordingly, I can aly conclude 


~—— 


that I did not have any information either directly or in- 
directly from any of the defendants’ so called bankruptcy 
testimony chat bears on avy issues relating to the above- 
captioned indictzent. 

8. The affidavit of Xing's counsel describing 
the generel subject mitter of King’s bankruptcy testimony 
contains mmny references to matters totally wmrelated to the 
instant cee*, However, I can categorically state I have 
no knowledge of anything King usy have said with respect to 
those matters described which are relevant to this case, 
such as Lakeshore and the Arctic sales. 


With respect to the King testimony, I can 


further state that I was acutely aware of his personal baenk- 
fuptcy proceeding and the resulting immmity problem. ‘The 
extent of my caution in this recerd is best evidenced by the 
fact that I started to read some of King’s testimony in a 
civil tax trial and put it down after only a few pages 
because the tax czse wes somehow incorperated into his benk- 
ruptcy proceeding. (Mr. Von Stein obtained this testiaony 
sometime after August 1975) ven though I subsequently came 
te the conclusion that this testimony was voluntarily given 
and would oct have been immmized under the bankruptcy 
statute, I decided to refrain from looking at it duply to 
avoid the kind of claim which defendants now raise. 


' Aaa ; | A 431 
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10. All of the mterials which have been 
discovered in cur files were obtained well after the 
e investigation of the defendants wes substancially 
concluded and the indictment was filed. To the best af 
my imowledge and belief we have mde absolutely no we 
of any of these four items which were obtained after the 
e indictzuent. 
WHEREFORE, it is respectfully requested chat 
defendants mrtions be denied in all respects. 
* 
JOHAR 2. WOG 
Assistant United States Attorney 
. Sworn to before uw this 
day of My, 177 
a 
e NOTARY PUSLIC 
© 
a 
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ta view af tha extensive discovery unica you rave 
$3ea sveated ty che Court aad cha early cate st which yeu 
have access to these decrments se ask chat siurever possible 
you agres to stisulste to on2 admissiSility of theze cce:ments 
ia gvc2r to avoid wunduly prolonging tha trial. Pleass advise 
cz undersigned on or befora Senteucber 1, 1575, Lf you are 
a2:cesvabia to such 2 stiguiatleon in wikola or in sort. 
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JON 2. WOG 


Assistant United States Attsrnez 
(212)792-1535 
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| BEST GOPY AVAILABLE 


Ce Sas Sak Sey 2 oss 2:7. <1 cs 
wey wisn to fasrect this ss“avial piezze sottivy ch2 ondare 
sisned end wa will arvanse ta seevice you with work space. 
In order to conpliy with Judse Frtckel’s x:.juest chest these 
dseunents be available for your fascection by July 12, 1975 ® 
we keva had to fcerego any susstantial effort to serzregata2 
out caly these deeuseats waich will te intee 

D i 


govertnzent exhidits at che crial. Accord 
will iscluce ocmerous dscuscerts which tha 
not offer into evicerce. ‘ie will te kaso 
chesa decum|ents at your request and 2t 3 
you eva had én opportunity to revies the caterizl. 


In views of the extersive disesverz vaich pou have teen 
granted by the Court ond the easly cata at which you have 
ace2s3 to thease dcecttents we ask that wherever possible yeu * 
égcce ta stipulata to theedaissidility of chese documents in 
océer to cvoid wduly ceelcaging the serial. Flease advise 
tha uncarsign)ed ca or before Septerdber L, 1975, L& you ave 
ascezadle to sweh 2a stisulation in whele or in pert. 


Finally, it should be noted that ve say cdtain additicnsl 
documents relevant to chis e2sa between now and Septemer 1S. 
If such mtterial is disccverable uncar the Cour’ 's arder, ve 
will advise you of the nev additions end mike thea available 
within ene week af our receirt. 


Very truly yours, 


Jor Re Wiles 
Assistant Cnited Stst2s Attorney 
(212) 732-1525 
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Br MORTON L. MARGOLIY 
Pocxy Nountam iiews Barmes Ec + 
John M. King, Denver financier, told 
{federal bankruptcy court Friday that 
the pressing demands for collateral and 
a run of his company’s stock in retalia- 
usm for his atvempt to take over Inves- 
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the w*ers s.and, bis four chicrer's 
the real esvate it wtock Se lives end 


ig hes jarpest singie editors. 

testifing if coarection with « 
procedcre of e banicupicy law in 
Geotor, with the help of the coum at 
work out « plan ‘or repzyt ent and 
bankruptcy. 
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epenc of a plan stil to be sub- 
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Cary Swatecaent. however. prccestine Se repe 
it Fricay's Rocxy Mountain “ews which sac 
te “cealed « selou: by buriness associate: 
Comms ment w isases by o\ erentbus.asic er- 
pores...” 

7 am Dot uMcorscicus co! ‘he pr-rensity +. 
hesrrgs succ ss these to ca_se puolcity,” be 
s@l “Nor dc i ow how =: sords wil come 
out when beard by others . . . but J unequiveca- 
iy resvace <bat the Southern Califorma First Ne 
Uonal Sank 1s oct a business associame and [ o: 
not blarre employes who scted in my Sena! - 
cake ful] responsibility.” 

ADer Se hearing. the attorney for the Sout 
ern Caltorma First National Sank. ernene: 
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“We don't consider nim a busiverr ass: siase 
eer.” 
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“tH e DENVER Pos? ___ Filday, July 2, 1971 2 
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Br MORTON LL. MARGOLIN 
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“We aad staried & 2:6 extension program or. 
Se CUBE. A0 we were faced wit 2 Dae cp ihe 
Get ne hea: ‘£ pas of the srmuctue. anc 
crazy tenes unSrusced « uch were recuirec & 
scale it Drebie,” she toi nfied. 

Grand County properties 

“Se my tuscend anc = innk the ican and we 
bet. put up ccusteral w scver it Re pave we 
Tos scme mes due him on some Grand 
County prowerses aod 1 put ‘mall the bonds; 
caned. i feit Lough to parveipate since | Lived 
there, too, and I dic { think be ought to have to 
carry Ube whale eed.” 

1p Mares 1972. 2!ts. King testified. a second 
kan Sor $20.000 was made tc her > ‘rsand. 
lore. “te help kevp him aGcat” 

At Dal ome she remanned a3 the soe Suriee 
"um Ue power to case cecimons. since al of 
om occicrwees bac remmmed (or me reasmt or 
acowet. She tespiec sue anexpcet to cet new 
TaSees t¢ serve | ut °c cow mas oot beer sue 
{ tessh. 

iits. Fling is imvoived im the troceeding = 
LADeT SCY cour: ecause sbe e>pcars as ccar- 
actor of & Sumer ci netes Smed or ber hus 
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ehe sod 

Fee the sast part. Se-~t. 
reed on Lowry u coli her 


‘Uncle Tim’ to children 

“He 209 @ lotge cme (Mend ey best 
counsel ané my ivan ewe - ut 
Tm," = pry 


Wal < se Chudren's 

.Usts No 2 ss enchangetart etme anmprr 
sar Rog cf f SFG & pear. Tre ancan wes tc 
CON (ce eer ss Stas — paid to ° Mos. pK ry sue 
her Lets. 

wussucrec cy the court ag to where ‘te 
omer fom se amaccy ~cus come from Jin 
Ung tiscicsed sce ard cer -usne7d Sigtece 
Mase SCO SB huch trey om med ce rar SSS 6 
& Y@a> “eraion tii mee 

“Ques: ued aber te caiance cf ine anmusy 
Tire. Rang said sce bac no cea care tte mon 
er Sewe carme fom. 

“Mr. Loetr sai it was luertant tc set it 
Up this wer m we did. | Sepernded Un bos ex>- 
Cee. actualy I dice: mow ‘here wasa orcs 
ie about maney.” 

Es pone A showed the i Ge 0: , 23 the 
SB5.XK = Cae Sem Jumel. i£%. to Sune 
bt ree ur ae th@ Dust pay ee artas als dle 
Jane 1. 9. 


Colorado Corp. stock 

She weruhed the remial was not zaid because 
we Derver douse was not Lvacie and tne cor: 
i We Pings ier mavccr mt harm at.e was te be 
Cuaryes OS apaunst se recta) «eration. 

FLNg. tefumony showed, sas nut civer the 
ac“ry — 2 eee oe 


Mrs. King said Lowry fer it «2s importart 
that the ctilcren’s rusts save wna! he ‘ermec 
“sold assets." Up to uy. time of the rea! erate 
Danser. teu esses cinaisiec scle)r of Coiore 
dc Sormeranoy stock, 

Tas stock m Coiurade Corporation was said 
to Rong at SS a share He geve the curs = 
personal Doves ior the e-ares. 

“Due YOU utend te rent the xoxses 
Massch, taricuptcy referee. a:xed Mrs. King. 

“Ne. we didp't conremplare sed rent tiem 
OL” sce said “The home here . as untnished 
and we are Sing tit Te ++ r 
Vas cS net 2. resrat Tes 
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Resources Co. has been a> 
acciscoal muree” ic the © 
Sankrupcer oroceedirg agaics: 


Eeucher’s appointment was ¢ “Ss 
Denver Tuescay > sre F2- 


tarmer wrth Sucg Resources. 
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<8 apporvmant was accreved is aa 
orter “Led the same Car as be order ap 
ze 'stieg Niel Boone 9 Dallas of aver 
ard ruree ir ute case 3 
esting was led 25 
ral Gistrict court Aug. 14 
Dy Sunor cethers. Ther asked for 
§8t 24005 and comtrued cperation of ue 
company under he Chaprer 10 previmons 
of = Sanarupey Act 


al cer Sat ornceedings agers 
3 Feserres. Thrieen other stu cas 
Sut 1.90 sganm ihe compacr ot cuer 
crechert and ihe Securities and Exc*:-re 
Comm.ssioe it esric: courts arsine te 
oSTr 

The sway srter “as issced IP cay 
defore @ special crural apmoumed in ote 
SEC sai azainst the comtany said he had 
found evidence :ending ‘o erstlisn “het 
there was “cisieasame snd x. 
Teasance” {= cercatt stock crarsacusns + 
Ein Resourses. 

Jacge Hughes’ order specificaly em 
jownee Sur OL Cc fom takers any ecuas 
tO cermmunaie a Sep. 2. 70. agrmercen: 
wig Fang Resources on the exsiorause uf 
some Arcne islands of. croperties. 

A char gs-of-tetue motos has veer “ad 
by Usied Bans of Denver and First “e 
tonal Ciry Eank of New Yori. indentored 
tusees of King Resources. The banks 


nave asked that the case be ransiers¢ = 


Desver feceral diswrict evart. 
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against Ring ‘aod wife. Carri. 
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Denver cfimas John Mo King faced hig set Drove. Exgiewood, is cartalr ucinhe- 


oediors in CS. barkreptcy cout ip 
Denter Tednesizy and deciarad that his 
- Gy income is adour 36.000 2 moth in 


_ Somsulting fees ‘trough the Cclorade Corp. . 


Nine creditors camed more than $738 


- maillion in unsecured debts owed them by 


tee. a: the Srst meeting of creditors in the 
persoral backrupicr © d by King and fis 
wie. Cacvivn. June L 


Matsch began @ direct 
can of King on the schedule of assets 


ditable. King said. because am erecsive 
Temsceling progvam was stopned “wien 
j crunce Sr.” 

Sizg sai¢ the bose hed Seen scoziveed 
in 1650 for “sSout £150.00" and thar about 
S25 railien in improvements had been 
jwete w it since He said its corer 
appraised value, takirg mw acceum the 
uimshed mae of We remodeling. is 


oe IA 


Sng aise said be tas three other 
properties in Vail. Colo... spnraisad at 
iX.5R, io Pam Soricgs, Cai! ap. 
prased at WOLOM. and at Maui Sarai. 


questioning of rs 


Ring bad filed earlier. Bb was during- 


Mazsch’s inouiry that King revealed is 
current monthly income of $5559 frum ch: 
Ccjorade Carp. 

He sex’ his current expencincre: are 
9.8% a momh and that he is therefor 
seuTg accitional debts at the rate af 
5.5.00 to $14.06 2 month. 

Ring toid Marsch he is Dorrowing for 
“Siends™ ic pay his monthiy expenses. 

The referse’s qvestionirg also exdiored 
we S-atus of severa! residences oceuried 
br King 

Pre-caid Rent 

Rirg «aid a San Diego home which be 
Faé lear+2 for four months irom Jine 
unul October of this sear ar a pre-ca.4 
reat of 320.000 was paid for br “‘Carroxicg 
fram cre of the children’s rusts.” 
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WS coaficse carough Fs. day. 
moriog’s Searing WL exarcing ‘+2 
Caims of the Inerzal Rerenve Senice 
(IRS: agains: King ind wrerner a cod | 
“ay omser by Nan ressainizeg 55 
Lens s30uié De made permanence 

Aung has Claimed ‘hat ire IRS tis-cz of 
FSS assets and operations prevest -in 
irom ~*orking and thereoy paring ts 
creditors. < 

IRS has more than S nition in 
Nene ecsins: King 
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of tie cere ana recorce: in Sener 
and csrroveding cownrties. Te name 
and std:em of the cersan of buses 
agains: whom the ber uf es acces 
Grst, followed by Se tyse ard 
amount of lien. WT rears withhoid- 
wg teu, UT unemployment tas. 


CENVER COUNTY 
Jon= “i. King. 26 Sunse 
EFge.ccdSor eraity ses, 6048, 
1$63, 1370.$1 $23,495.40. 
Jonr M. Kine 28 Sunset 
EhSrcstSTes Sn otrecsters to 
avord income tax, gift tex & WT 
19658. 1369, 1970, $2.537 562.52 
John M.. Carviwn §. King 26 


int. 


t €. Ehgencos—income 
1963, 1865, 965. 1967, 
$497 $3320. 


Giorws W. Arncic, 3 E 20th 
ave.—income 1967, 1953. $6765.36 

Gary & Coocer, 9056 =. “Mans- 
field -WT 1967, 1958. $3 061.33. 

Outen Electric Motors inc. 150 
“Yurs .~WT 1970, 1971, 
$3.0%7 31. . 

Robert A. Genrer dds Aourcain 
Stare Jannorei Service, 1575 S$. 
Weoift st - WT 1970, $€25.76 


Robert A. Carci.ce Genret, 1575 
s Veoift 8t.—incorme 1970, 
$1 028.77. 

Segiret? J. Katvar. 725 § 
Coturntine—Excise, 1939, . 1970, 
$1 08s 25. 


Frecerck. Lotrer. ral Jeseshi re 


Pern we we 


Se. 1383, i870. F252 
Maroerssa Sonms-ete . 


Mamssen-Excse, S23, '97C. 
$°3.477.47 
Foerssaen Stig. Corp., 1401 it 


Stanto: 3 ave.<iT 1970, £3 651.77. 
L'sye L., Juan A. Tyson, $7193. 


Lowel! bive.-income 1963. 
$3.70621. 5 

Joe Garren dbs Joe Garrett & Son. 
187 Cet Maer c.—WT 1970, 
$2,127.73. 


James 8. Moorman Corstrucnon 
Co. inc., 1176 §. Cherokee r-.-WT 
1970, $22,274.45. 


Grisgs & Linda O. Cayton, 3067 s. 


>». S8%a Fe—income 1568, SES1 eg 


Jonn At Carvivn 8 26 
— gr incame ae foeq, 


. 1966, Pai $497 935 26 
he af 7 Surset c- 
| Penaity See. Pty interest ba 
izstiom, 1969, 1970, $1 S20 <s5.40. 
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deen yn Bm oan the! 
Kindness and support she=n bin! 
by his associates. his family and) 
the general pubiic in the period 
since his mult-mcion dcMar 6-! 
nancial empire began w ren into’ 
BS ruties. ’ 
Aod EKicg insisted that tary: 
faces of that excpict—ncoracir 
te Eins Resources Co. anc me: 
Cojorade Corp.—bave ‘ar too 
many eusting assess ann o2 *tig>- 
ly ccestive orcjects™ user way 
to he ecomsidered Gert en6 ot 
While stressing that te De! 
Beved King F.esocces prolasty; 
show adopt & cer same and: 
create “a new toage.” Eling. 
predicted twat toh & these} 
com ares “will be with us fcr ai 
long time.” 


Two sides 
Kirg’s corsmests were made! 
t a lengiy icterview. S.mec’ 
Wedresday br Sod Pamer of 
KLZTY. Portions a the Tim 
were televised Wetmescay anc’ 
Thorsday- i 

The oilman was asied how 

” Dis four .children—two sous 
and twe dacyhters—had react- 
ed te suck <uisforumes 2s that 
which came whee be snd his 
wife fied prureedings in bank- 

~ yupiry court this week Hiog | 
te askio= the conrt te help bicn 
set up procedures fer posing 
bis crediurs. 

“Fel. af eausse tsafs ‘tne 
Mung that vom ° fy ete eo* 
manly. the ol is Toure 
to de the preatest—Cacma,” 
King aco ec; see, ur acsed 
that his ‘amily Sz? segarces 
rrery prise <1 > 's :areer et an 
important ivitic.g e\persace 


mine downs as veel as Se c.- 
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anc. if wr c2n't ‘axe Se dowte 
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he sat 
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‘Clearly no’ 

Kong eisco sad he 2nd bis wife 
tad gveo “a stator porter & 
the assess” of bs far-flcog reo! 
tires tc bis choses 1s wel as 
to the Hing Besomrre: Co. Fs; @ 
dation. a nonprof: arm cf bis 
expire. 

“Fe of course, never 
thought sbout Si -sfierring 
any ef the deDt te <sem, se 
pow we are ieft with the debt 
and they've get ‘Se big balkol @ 
the assets.” he said Be then | 
quipped that be aod bis wife 
Boped their childres would | 
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to ‘ai. poe saic, me acrver 

te that is clear. 5 nc.” 
x2 te .ews meca, Sg 
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“Ix spite af what som? peonie: 

might think who've read a few 

press siovies, I personaly be} 
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Br CLEM WORE 
Rocky Mountair “ews Federal K+ o:ter 
Statements of affairs and detaflec accountings of 
Gebts and assets of Join M. King and his wiie, Carvivn 
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jed Demver oilman/ is sed | 
his wife to pay off their) st $4558.20; souared, claims, 
according to a repayen: 78.00. unsecured Claus, 
ked out $6.233.53. 
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assets fied Fricay snows !o-se¢ 1970- 

E72 SA. His 559.500 from Roral Rescurces; 
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debs of! Diridend total 


Bothinberandinher! —. 
usband’s cases, however, ma.!.Dividends twtaled ascther 
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jer portions of the debts are dis ©2113-7395 and interest brought in! | 


S220.652. 


~ come and S10 6S ir gsins 
OS sale cr exccacge of srotery 

| total didn't make up ior tne losses 
anc King claimed he ended the 


soperty heid in trust by King; 


; jitebudes $2870. in King Re 

King’s debts are broken down sources stock for his four c=! 
into secured Claims.|dren. ciscelleneous 
S5.MiLS96.51; unsecured claims ‘pronerty also in their care 


BEAST: taxes owed St’ aork ST and B52.0% is air! 


nme 
CS. 55,258 690.03; av-cmumoda-! =\58 parts. as security fo- pe~ 
too paper, S15 milion, acd! formance of comract commit 
wages oe cave Dents by King Resources Co. 
she bas 567.608 in nezotizble —" er eee we 
:. otisble > 5 Z Ps 
ang §=sve-cepotisvie inse | ssocnts coating pre 
ments and secures: C5) ioe ent mation cal i 
tm beusebend ceeds: #20 is | ois clooo ee e 
insurance polizics: $400 ‘noth | i*t4 “Sgt joymects te 
er personal property, aad  taling g£ cock smuies 
; ce . aroant 
SooS.e5 in bank Gr nica ——=— ° 
Acccmurntauon races eS TOPE TUM OTE Shovx 
@r3 execctes Pr iiss | ro = 


personal 


Other prepecty tans’ess &- 
clude real] estate in Grand Coux- 
'F, god to fe -er <azso-iate: 
Norm Steenbo’ oo Januarr of! 
tis year for $03.77: a Cessza 
aimcrafti to Combs Aviation for: 
2500 and another aictlane for 
Tit.HG; Rocky Noumaiz “ar. 
Tal Gas shares tors SSi.1a2 

zaxes Sse ando wing tre U.S. 


ee Sarcen cons uc inciuss £9 
= 3D interes: ecvallcztior 
ees; S15 Sitiog s= git: eens 
&3 =i iS tax on Tersfers 

meome tax, and 
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Bs CBLCE GREEN “is acral «assets are che cwcumens meds pusis : 
Demver Post S:afl W-iter SIGS L4 we Labilies of Friday ‘ 
Ofman Jone M Rlog’s nan “OOS Among Kirg’s Esr asses charred ‘rom 


sa SS miilios off fom 
cai conditine apzparec:ir is. 


= sacse than niceted in a’ 
mm Zed June 1 wm federal 
saccStr court in Denver. ac- 
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for weses, peralties and izer- 


<a 
Wing’s assets at nore San trict Court in Denver. 


isis milan. wale his Labil-i aig, Med Friday sere sate: 
A$ Were eStimaisc at DEST mony cc, Aas for King’s 
24.8 mien Se che 63% wile Car, ya Agan the ae- 
tens Dec Frssr showed we wer differem wresuy Pos 
5 mii Seance whites: ‘cocuments fied June L 

sn 10 SO ¢ Was it @ seivent mance 
Ne :Bi-vage Farce: cf sc according to the earlier pavers. 


‘ope Ring's atocmevs sardiom dzeniy in deb: acco rang wo 
EL SESE SD CEM accoreeney tO 


S729 w $i01S74 be te La 


2 .ciermal Revenue Service of cebts SasTrchete¢ inom Fe 


early estimate of $428 io c 


- Be rus dispuced al of che! ir 33.2 million. 


i phe a ahs Sar. : Major portions of the coupie's 
an - ree “ed! The papers were Aled urn debes ave shared barween :hem, & 
ae See SIs See ‘Richard Marsch. chief bark hewever, 


tarler papers shcwed. rumer referee of he US Dw! In addition Ricg’s saiemem 


Sat > zarix 20 creditors “mar 
assem Cams” againe hom thai 
aren! Usied wo ais sere: of 
jadlities. The Dea Sag 
Verciee ‘nat severn 4 = Ise 
sted have ciaims agains: Rog 
OF Tare tran 3.0 sack 
The Nings assed crriectos of & 

the S:setsper cour: iast wees 
jim irring w olay oS ner 
| books. They Sled cerarsie p>> 
| condings under federal eannes 
providing {s~ arrangements c! 
jcrediver payne. 


comet amos: carmzie:sy 
for aetotiabie and nerrerc=: & 
‘ble inswements and secu-ses, 
'srraling $41.57 milion 

Ovner assets includes £22 x47 
‘ip cobs Cue bie of opee om 
cours. $146.258 in recs \ 
.Sohas property. £422 = aa ee 
‘boats and cther seuces i> = 
 cluains | five surage racers and ieee 
90 smal Taiar units, $10.74 in ; 
real estate. bank <cepesie cc ao 
S2.S3:. a horse vaiced af 1.0% “4 
brusenid goods wor E08 
52.215 in cash oc tard 
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Re MORTON L. MARL OLIN 
Facat Moew an News Szsiren E4::0r 
oran M. King. Demer financier end 
of man. told his persona] ere? i 
renarupey court Wedresdav thar < 
ihe reculiaritier uf Middie Eastern ¢ 
~- and the 4:5 ersities cf tature saad 
een hum. and mounds of money. 
Se wes 2° ut ur _ 


That positon comesied of a ar 
Foo ne-uor frewenid wm what ne od 
esfeg ine mineral men Canai:- Verecke 
a> arctic: and « firs: mas x 3 
‘ae 10 harvest the wealth of tre i elineid 
Soma Desert 

‘The Isrseli oil prtiect is mow ut $b) ensiun 
Lecause of the Mitde East war. aad is Lssed as 
being worth onchung vn Fins s fe of assets. 

But he toid the creditors, “Cre da. the Lera- 
eLs are zoing to step in and resolve *+s1 situs 
toi Thave ac doub: thes’D ain. Then the pro} 
eet re » hick we hate pocred Sif cilion wilh 
7P73y the inestiemt in 25 moeths. anc alter 
tet rel reray te investrien over and over 
#¢R5 OVEr) Loree wees.” 

Kucg pemcesliy nas S12 ke mt ve ismee 
‘me VOOTure. aswed 1! Le could sell his .mierests 
S@ SeObed. “= dont want to se nm Bur if i did 
2 rave wo Sad ¢ sea, Swunger. «no wowd Sur 

A (he esis of Now he guessed the ciuivratce 
27 'T@ WOU rescive tt 

Arctic prospect. cited 

Tse Arche prosperts. King s+: are ever 
Velle? WusG Loe Middle Eastin ars anew Ane 
“Tal Fualon to Dear har - Tt lane es 

e W rescive. He esumaied his -erso-aj mid- 
: whick are ar A 


Sng now uuder war; acs 


$ His2 e* the hearing was a new 
Fxcelle of Sailas. wm toid 
SS OF STINE statement crear 


bannsts Sur 
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Rang taid of fin 
reser es” cf! the Med 
"2% can clam os 

“{ won't t20 ng” «be said “bt 
~ sen sme well clew it it almest <est-oved tae 
GmMing sup. Anuiler sip «as bored ur the 
Prest.ctag "Serausn oop as we tomusim a 
Ok matic it end sote up's 


eA 8 fas od 5 
Tranean oo wet wri on Is. 


“t atzed. “baz ‘ice ef 
OF samives. tiarreda ome” 

Airy wesin the + itress chair sites! al 
as Pu. nard Maetsen. Danercter refel ee. te: 
Jetevr. ne «hat assets ne owned. 

Many of the cases p-..ed etterera! with 

Penas vidi. sire paytmescs ale ilcs 
vest ecal Revenue reoucre tnem i: ja: 
Ol gatne s 


Bank hese not peid 

The: fur exampe. acted to some 55. ves 
King ciaims he has coming to rum as POTS at 
an airplane jesse ceal he mace site Pram Lt 
The aiiine is paring Continewtal Dinos Nae 
final Bank of Chiergo amt is current but tna 
hank "as Net according to Airg forwarde! his 
stare. 

There are simiar exempies Thu-siar 
Trusting Matsck wil mile on & petition vw hice 
King’s atturreys have Met tw hold off IPS ye 
Kirg can have access to bis funds and vars aw 
oeuate. whien IPS is tring 10 Mock. 

A: the start of ine nearing. King s presen 4 
Pencial piignt vas cranmcaiiv outiined u. a se 
res of questions trom: Marsch ago ans:. ers i: 
Ring. The exchange went Like this: 

©. Wisat bas Leen voar ucctpetios derivg tie 
Iv teow moaths*? 

A “Mostir gettin; ready fo 
I have been doing some: 
2 2AG gas indussr. 

Q. What tied of isrume dees tour cussaliieg 
nork briag lat 

A Betrreen 2.0% ant G.0% a> nth 

Q. And vour exnerers? 

+. About S15.606 a morth. whict ‘eaves a 
fefier of S15.U0U to "1s.U0u a mont? 
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STORY ON PAGE 77 


Rocky Mountain News Sucrees E citer 
“I thought I was dealing with 
friends,” John M. King, Denver oil man 
and financier, told federal bankrupicy 


court Thursday as he detailed a seLcut- 


by ousiness associates, committrent to 
lorses by overenthusiastic exmpicres, 
and dollaz-cevuuring ceals set up by 
cories. 

Tt xes the second cay in the witvoss stand 
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is equ.om bancuptsy sare 2 merboned 
one cay, as I left Ls office, that we might F-ck 
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Hing sad some of Le eqeipmes wes used 
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“Later. much w my sopcise. be cost 
roe he had bought the stock memteset azé 2+ 
borrowed $156,000 to $200,700 tw do it Se s=¢- 
gested I belp. - 

“Sc.” King sai. “I sent 10.220 shares f 
Sing Resources. and ben inter 5-5,(06 ip crac 
to the Liercancie Sank” 

Re told the coun de bat 20 espe. ; apest i> 
tailing or prov.ng tibuse Cansachoms. 

‘The bankruptcy .everee proted éerplr oa 
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im each instance srat bappenec to St neccy 
le most causes. it was ke Dy Oe caer’. sg 
the stxc to help satisty cena seted tr © 

The bitverest cise Geraied by Ming Tr. + 
Gay icvni-ed the sale cf two Nircis of stock 3 
Franklin Lie Icssrarce Ca Sy He Scoters 
Caiiorma First Nessa Dank of San Ieege— 
the same ocank that lace fcreciorec oc Se L* 
Ue king Rance. 

That bank had 55.00) shares of Se inscacce 
comrrany pledged on a persccal ices ‘rom Song. 

“When the fiocx market crash came ‘as 
year, they sold: without ccasutaion and => 
out informing me.” re tid the court “Some 
iopression Som an 


“T probably should have taken action apaicst 
them, but I was so erapped up ip o-ber a=airs, 
1 dicén." King said. 

“T was left with 5.900 remaining sures ct 
Frarkiin Life, and decided to dispose @ itl 
asked an ecmpicre to bande it and be pot its 
the sounds of the San Meo > Sank. They soid toa: 
fer arorer $7468. anc seized <nose recep 
Lr . 

“T uugm I was Zealicg with Sie 
liver wren 1 de ied to tase Some acon. 
evs told me the secont sme ace 
ose the Ess” 
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IN THE UNITED STATES DISTRICT COURT 


2 | FOR THE NORTHERN DISTRICT OF TEXAS 
| 


a DALLAS DIVISION 

, & No. BK-3-2302 : 
: . “ 

| 6{| IN THE MATTER OF ) , 

) DEPOSITION OF 

| | KING RESOURCES COMPANY, ) es ete 

{ ) A. ROWLAND BOUCHER 

| 8 Debtor. ) . : : 

; 9 

{ 10 PURSUANT TO NOTICE AND THE FEDERAL RULES OF CIVIL 

‘ 

11 | PROCEDURE, the deposition of A. ROWLAND BOUCHER, Chairman of 
12| the Board of King Resources Company, was taken by United 


| 
| 
' 
| 
| 
i wy Bank of Denver National Association at 14:30 a.m. on Monday, 
} 
| 


14| September 13, 1971, at 1200 American National Bank Building, 
13 | Denver, Colorado, before Thomas T. Tomko, Notary Public and 
16 | Certified Shorthand Reporter, State of Colorado. 
i7 APPEARANCES : 
18 For the Deoonent: LEONARD GESAS of 

Gesas & Manos 
19 Attorneys at Law 

23 South La Salle Street 
20 Chicago, Illinois 
21 For the Trustee: KIEL BOONE (Pro Se) of 

Johnson, McElroy, Cravens & 
2 Boone, Attorneys at Law 

1900 Mercantile Callas Building 
23 Dallas, Texas 
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For United Bank of 
Denver National 
Association: 
(Identure Trustee) 


For First Nat'l. 
City Bank cf New 
York 

(Indenture Trustee) 


For First Nat'l. 
Bank of Denver; 
Bank of America; 
First National 
Bank and Trust 
Company of Tulsa; 
Pacific National 
Bank of Washington, 
and Farmers and 
Merchants Bank 
and Trust Company 
of Tulsa: 


For Petitioning 
Creditors: 


THOMAS S. NICHOLS and 
ROBERT L. SHANSTROM of 
Davis, Graham and Stubbs 
Attorneys at Law 4 
1200 American National Bank Bld 
Denver, Colorado, and 


2 
-| 
g. 


JOHN M. McMULLEN of 

Jenkens, Spradley and Gilchrist 
Attorneys at Law 

Suite 2280 First National Bank 
Dallas, Texas 


THOMAS J. KERWIN of 

Hodges, Harrington, Kerwin & 
Otten, Attorneys at Law 

Denver Club Building 

Denver, Colorado 


HARRY M. STERLING 
Attorney at Law 
Capitol Life Center 
Denver, Colorado 


W. M. BLACKBURN, JR., of 
Thompson, Knight, Simmons and 

Bullion, Attorneys at Law 
2300 Republic National Bank 
Dallas, Texas 
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1 PROCEEDINGS ‘ 
: 2 MR. NICHOLS: This is the deposition of ':r. A. 1 e 
: - ; $| Rowland Boucher, which is being taken pursuant to notice F 
1s | | served on the parties indicated in the notices and continued J 
. 5 | according to notice until today at tea o'clock. , 
. | . Tt is now 10:30. We have been advised that Mr. bd 
| 7] Blackburn was to attend this deposition but he hasn't appeared! 
u 8| yet, and in light of everybody's schedule, we have to proceed. i 
= ~ MR. GESAS: Have you provided the reporter with a e 
ve. gp | notice on the cont{nuance? . 
oe ae MR. NICHOLS: Yes. . 
; 12 A. ROWLAND BOUCHER, 
:"* . ag | the deponent herein, having been first duly sworn, was ae 
tr 14 | examined and testified as follows: 
a | EXAMINATION 
(#2 | 46] BY MR, NICHOLS: 
j* | 17 Q Would you state your name and address, please, Mr. ' © 
s: | 18 | Boucher? ~ se SAR ee a , 
zt ag A A. Rowland Boucher, 25 South Lane, Englewood, 
os | 29 | Colorado. , e 
it : 2 Q And as of this date, your position with King 
? 22 | Resources? 
23 A I'm chairman of ths: board of the company, 
at u Q Do you have any other position with King Resources? e 
2 A No. 
| 
i aii ie oa - eee A wu 
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98 
| 
A Yes. | 
3 ¢ re Q Is there an asking price on that property at the 
Ae eee present time, for the total real estate? . 
anes FIRE oe I can speak only to the 70 percent. | 
22 ume Q De you have eu asking price on that? 
, pbecess A Of about 2.7 million, 2.75. That's the range that 
tae .%) Me. Cooper and I have discussed would be acceptable. | 
4 Q Do you have any written appraisals on that | 
2 on £3 $e5.! property? | 
A I don't think so. What do you mean by “written 
a appraisals"? 
Q Well, formal estimates of the market value, 
=" opinions of value by outside appraisers. 
fiat 3: 84! A Well, I have talked with the people who assembled 
os? ‘. tt for us on several occasions, and they maintain thac it's 
_ dilly for us to take a discount of any kind. 
PT. Q I am not sure I understand what kind of a discount | 
iG ow are contemplating. ; 
ag A Well, the price that Mr. Cooper and I found 
is ‘ :ceptable would represent a discount of some magnitude 
=~ pet? * -“ter our acquisition cost. 


sate of Oe ® What was your acquisicion cost? Do you have that 
«: 3. gure in mind? 
sue? We've got around 3.1 million in it. 


_ : Q That property, too, is important in terms of the 
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future operations of the company, is it not? 


A Oh, yes, sure. 

Q Now, with respect to the interests held in the 
Arctic, have you received any offers for chose interests? 

A No. 

Q Have you offered those for sale? 

A Not in 11 months or so. We did consummate a sale 
to the Sum Oil Company in September of 1970. 

Q There haven't been any other ffers by you since 
that time? Have you offered it for sale since that time? 
A No. 


‘ 


Q De you have any appraisals on that property? 


oi 


Yes, we do. 
Q Would you describe them generally? 
A Well, they're internal appraisals. I asked our 
people to put an appraisal together. As I recall, it was 
in January of 1970. 

-Q Are there any outside appraisals? 

o Not to my knowledge. 

Q Do the Arctic properties appear in the Kravis 


reports at all? 


A No. 


internally? 


A I'm not going to disclose that. 


Q What is the value that was placed on the properties 


we waece we 


Q 
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Are chere decuments thac comprise this report? 

Oh, yes. I have a written analysis of it. 

There is a written analysi.? 

Yes. o Se f° 

MR. GESAS: Tom, can I sugges= something? 

MR. NICHOLS: Surely. 

MR. GESAS: You want to know that it's substantial? 


MR. NICHOLS: That's right. 


MR. GESAS: . He may answer that, I think, without 


pinpointing that it runs well in the millions. 


(By Mr. Nichols) Does the value exceed $50 million 


1Z| contained in this report? 


A 
4 Q 
15 A 
16 Q 
17 A 


Oh, I don't have any idea. 
You don't have any idea? 
If it exceeds 50 million? 
Yes. 


What you're talking about there is putting @ price 


18| per acre on the stuff. 


19 Q 


Well, I would like to get just some floor on the 


20; value as you see it. Would you give me a value and say ic 


2 
a A 
fe Q 
‘I A 
ai Q 


is above some number? 


It's above our cost. 
What was the cost? 
I don't know, Tom, offhand. 


Is it in excess of 10 million? 
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A We control or own at this point in time in excess 
of 3 million acres up there, three and a half million, 
perhaps. I don't know the exact number. And I'm sure there 
is a range of value that can be dug out that might satisfy 
you. It relates to transactions that have been consummated 
in the Arctic lands of properties that I would consider 
similar. And that range, it's my recollection, would be in | 


the range of ten to eighteen dollars per acre. Now, this is 


all public information. And what I have given you relates 
to what hag been in the Oil & Gas Journal and Oil Weekly of 
Canada. 

Q So, on the basis of that, you would put some 
estimated value on the three and a half million acres of 
not less than $35 million, would you? 


A You would. 


| 
Q Well, that would be the result I would reach by , 
doing some arithmetic. 
A That's exactly right. It would he the result of 
your reviewing the transactions that occurred up there. 
Q Now, you are 4 man with knowledge and experience 
im that area. Does that value represent a realistic number 
or something in the range of what you consider those 
properties to be worth? 
| 


A Sure, it's realistic based on what has been done. 


Q Well, is it realistic in light of all other = 
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| | 
1 factors, too, whatever they may be? - 
si =z A Well, I'd have to go the other way. If you're | 
2 asking, would we sell our position for thac range today, 
4|_T'4 have to say no. 7 See orate C+ SF tee " 
S| ~-—°Q ¢: Because the price is too low? © vest = 
el: A Because I think it's a very significant long-term 
i 7); @sset of this company. 
n Q So there is a question in your mind as to whether 
| 9 | $35 million would be enough for the property at the present 
10 time? ~ 
} 
ai) 7: ~A..:Yes. . 
| uw Q It's apparent from all this, is it not, thee tais 


us| Canadian oil property is a very important part of the 
14 | Company's fucure? 


j wi - A Yes, 

| rT Q Is thac three-and-a-half -million-acre figure net | 
17| *°r@s ot gross acres? o¢ ot o-S » pee 
7] -A& - It would be nec to us. y W wee 
19 . MR, NICHOLS: I have no more questions. 

' 20 THE DEPONENT: Tom, thoge are net permit acres, 

zu | Th s're not net lease acres. ‘ 
23 aa MR. KERWIN: I'm assuming when you say you're done 
23 | for the day, there are some vhings that we are reserving that 
um | We ace supposed to get further answers to? 

25 MR. NICHOLS: Absolutely. We might 5° over those. 

j 
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: veduced to typewriting under my supervision; cara! se 


: enestions asked, the jemand Sree, and the Avena 
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CERTIFICATE 


State of Colorado ) | oe 
Ss. 


City and County of Denver ) 


e 


~<, THOMAS T. TOMKO , tence 1 Public and Certified 
Shorthand Reporter, State of Colerado, duly commissioned to 
administer oaths, do hereby certify that previous to the . 
commencement of the examination of the said A. ROWLAND BOUCHER 
said witness was duly sworn by me to testify the truth, the 
whole truth. and nothir, but the truth, and was thereupon 
interrogated as set forth in the foregoing deposition; 


- That the said deposition was taken in machine is 
shorthand by me at the time and place aforesaid and was a 


That the Stenson is a true transcript of oti 
had; 


a ae c 


‘That I am rot ies SN or coneneh. or in any way 
connected with any attorney or counsel, for any of the 
——-: to said ERtOn, or otherwise interested in its event. 


:. “IN WITNESS WHEREOF, I have, hereunto set my hand and. 
affixed my notarial seal this fof Bday of f 22 Vara - 
19 7p 


Ny Commi ssion 2 expires sunenber its 1972 6 


Thomas T. Tomko 
Notary Public 


Continued Examination of John M. King, August it, 1971, at 
S a.m., by Harry Sterling, counsel-for Creditors Committee 


e 78. Terms ‘of sublease of La Jolla house by JMK—for August- 
September, to return $2500-$5000 to estate. No rent re- 
ceived yet. None due. No nerentty — yet received, 
_. though due. fit “6, fe 


¥ 


. -°- Schedule B-2-B. Seer ns ae Cee ee 
79. Notes from Greenwood Development. What act ions taken to 
roLlect? None. No pon Saree of these notes. 


@ es 80. Note from Frank Sweetser. "Doesn't owe the omer yet.” 
81. Note from Bouscher. Doesn’ t owe the money yet. ee ae 
82. “Note from #1 Trust (Childrens). No a received. : 


83. Notes feos #2 Trust. No payments received. ” $2 Trust ; pie 
claims it has offset. | “pt sea oy eae 
84. Note from Erlin Knoll. ‘Ne etforts to collect ss “a 
e tS Bot weaily sure tt is owed. ; Sal eee 
; "85. Note from Wayne beatens, Arrangement foe saben of 
e stock for indebtedness being negotiated. Court must ap- 
- peeve the final Sree geerat- & a 


e~' 


a , rae 86. Note Norman Steenhof, $300, “000+. No. oneuent aay since 
_ petition. Payment before petition was an advance pay~ 
ment, made early at JMK's eequest. Pie 


87. Robert Rath Note. No effort to collect payment. JMK 
* doesn't think there are any assets on which to collect. 


88. Regency Investments Note. No effort to collect. JMK 
doesn't know substance of indebtedness. 


e 83. Greemyood Development again. (Different notes.) JMK 
doesn't know if sai ith due or not. 


90. King Resources stock, some 2,900, 000+ shares, are listed 
ss owned by JMK, although IMK is not sure whether number 
is absolute . accurate. However, shares pledged to banks 

ae in Schedule A -2 (2, 122 , 806) total less than the total in 


7 


a 


, ae * Schedule 2-B2. Of the 1,528 ,000 shares of Colorado Corp. - 


listed in Schedule A-2 as owned by JMK, only 1,209,000 
are listed as pledged to banks in Schedule 2-B2. Mr. 
_ Sterling wonders where the other shares are. JMK doesn't 
' kmow offhand. Both figures will be worked out between 
counsel. mi ajs aise aF ? , 
91. King Foundation. JMK was officer of personal KF at one 
- time. King-Wolfe Companies loan: JMK doesn't know if 
he was an officer at that time. JMK doesn't know where 
the records of KF are. -. .. Bas 85 : 


=. Demsey-fegler transaction. New York brokerage firm had 
~ . Capital problems. JMK loaned them stock. Protective 
covenants in the Ioan have been broken. At time of loan, 
DF was already "undefwater," and fraudulent financial 
- data was provided. e stock has been seized by The 
New York Stock Exchange and is being held by them. JMK 
last discussed this with The New York Stock Exchange 
Soa ~. . three or four months ago. Notice of demand on The New 
. - . York Stock Exchange not to sell stock made by Mr. Fish- 
ocd tan five to six months ago. . 


= 
--2. 


Schedule B-3. Accounts Receivable. 


“93, Efforts to coliect since petition. 


ere. apes 7 . Dicksca receiveble is in he hatids. of banks (credi- 


* %. tors) and JMK expects them to take action. He has 
-. . s taken none. Loss certificate required by RMNG. 
-.Needed bond therefore. Could not get any bond. So 


+s #5" peansfer can't be made. Colorado Corp. is registered 


owner of the stock. They say that JMK is the owner 


‘ and they hold for him. ; 
(b) Kennedy. In trokerage business. Told JMK that a 
‘check for $2500 was sent, but j is not been re- 
ceived. 


(c) Receivables of Colorado Corp. JMK believes they 
are collectible, but hasn't made any efforts to 
collect. 


se FY 409-—— 


ee 94. 


Only KRC stock is pledged in the Denpzry Fegler transaction. 


‘Schedule A-2, 


95. 


96. 


- $7. 


98. 


99. 


100. 


- asserts ownership o 


Payment to Mer centile Keticnal Bank of Chicago in Febru- 


- avy 1971. $25,000 principal. Also interest. JMK: 


"same testimony as before." JMK doesn't remember any- 
thing about it now. Dealt with Mark Livingston, James 
Sweet, Mr. Gleason. JMK “thiaks” that the payment date 
“just came up" when he had cash. That's why he paid 
Mercantile when he didn't pay any others. (Some others 
were offset, however.) 


Payment to Petry Construction Company of some $30, cco Pe gee 


February 1971. Job? Work on house on Sunset. Petry 


’ wamted part payment (owed more than $30,000) before con- 


tinuing work to make house “operative and viable." Not 
that way yet in JMK's opinion. Additional work done and 
bill was sent for remainder due. Payment was for work 


. dome. and work t2 be dene. "Part and parcel of both." 


Did they say anything about not continuing if not paid? 
Question not really answered. Were they concerned about 
the balances owing? No recollection by JMK. Only re- 
members the epichets he used *n the conversation: ° 


Farmers and Merchents Bank of Tulsa: May 1971: Checeet 
JMK's account with $5500 for pa ment of or on a note of 
Colorado Corp. No mocee neces en by. JMR. 


$200, 000 in ‘eseure Bills. What wes done with then? 
JMK doesn't have them. Used in various bill payments, 


Tawyer retainers, for cash, for house in La Jolla, etc. 


-Harry Sterling concludes, retaining right for further 
questions on financial statements of JMK. 


Lou Isaacson. ping,» fie pede New York Stock Exchange, 
the stock involved. Certificates 
are in hands of. United Bank of Denver. Has not trans- 
ferred ownership. 
Mr. Owe ofOmitad Bie), 's bankhe Dragnet clause in JMK 
loan agreerent: picked up 6,600 shares of Rocky Mountein 
Natural Ges stock which originally ceme from Colorado 
Corp. in 1969 as collateral for its-loan. Coloredo Corp. 
paid off its note, but the bank retained the shares es 
additional collateral for JMK's lcan. 
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: Questions by Mr. Silverstein, attorney koe the Internal Rev- 


. enue Sez. “ce. 


101. 


102, 


~~ 103. 


104. 


Schedule 10-A. Source of repayments to Children's 


“Trust. August 8, 1970, $200,000. September 23, 1970, 


$160,000. Question left for answer by counsel. 


Schedule 11-A. Property transfer. Real properties 
transferred to domestic Children's Trust #1. Leeds and 
trust documents relating to them not recorded until Au- 
gust 30. When were the meetings concerning these with 
relation to I.0.S. (May 1970) negotiations? JMK can’t 
remember exactly whether before or after, but “assumes” 
contemporaneously or after. Mr. Bye is the only attor- 


: ney remembered veil JMK in connection with these transac- 
; eaene. 


Maui ccupeekes “Colorado as acquired t on May 13, 
1970.. How and when did JMK acquire from CC? ek re- 
cells oe ethers get that data fee you." 


haaaiees agreement of May 1970. “To pay $157, 000 cauian’x 


ly each June =. June 1, 1971, payment of $157, 000. 
JMK hasn’t received it. They-are not going to pay it. 


Are they offsetting Shrine interest owed them? JMK 


105. 


106. 


108. 


a re ee 


doesn’ t nee. : 
enter por eae property ine to eittaven by JMK. 
Detailed list attached to 1970 Gift Tax return. Avail- 


- able at JMK's office. Appraisal: at David Cof.ey’s 


office, perhaps. Be Beret st 
Schedule 11-A4: Steénhof: $955,000 KF ncte sold to 
Steénhcft for $1,000 for tax deduction purposes. Power 
of attorney given by Ste@nhof in relation to matter? 
JME doesn't know. Doesn't know when exactiy the docu- 
mits wore signed. 


Sched::le 11-A2. ‘Sale of notes to David Perry of $3,40C 
for $1,000. Same reason. Doctiments signed here in 
Denver. ion 


Treasury Bills [issued prior to June 1, 1971]. None 
possessed on June 1, 1971, by JMK cr by anyone on his 
behalf. ' ot possessed since June 1, 1971, by JMK or by 
anyone on his hehalf. : 
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"109. Schedule B-2G. Listing of automobiles. .A1L in Cali- ' 
fornia? No. One in Vail and one in Colorado. Jeep 
‘: PJagonee. in Vail. Imperival in Colorado. King doesn't - 
ot own any 1967 Cadillac registered in Colorado, although. 
‘Denver Motor Vehicle shows one in his name. JMK thinks 
it may belong to Colorado Corp. 


110. Property stolen: No list prepared. No claim has been 
@ made tc insurance company. Claim anticipated? Maybe. . 
- - Repats to local police department? Yes. Cherry Hills 
Police Department. Estimate of value? No basis, since 
no list cs former possessions against which to check 
‘ - present possessions. 


111. $1,988,000 promissory note made by Edward M. Cowett in 
JMK's behelf in 1970. JMK doesn't remember it. Be- 
lieves it is a forgery. Guarant 7d by Atlas Investment 
e . 112. Robert Rath note: ‘owed JMK cash at time of petition. bast 


JMK has stock in Fox, Rath, Taternstional as collateral. 
Agreemert introduced that purports -o be arrangement 
whereby King releases Rath from note and King retains 
-. Fox, Rath, International stock. JMK's “understanding” 
e -- . Gg that this desl fell through because of IRS interfer- 
ence with Rath. Testifies that he can’t tell whether 
the signature on the agreement is his or not. me: 


Z 113. Question by Mr. Rochelle of when the government's proof 
e.. of claim will ve filed. Answer: As soon as audits of 
tes returns are completed. No estimate of time can be 

given. No further questions of JMK at this time. 


July 8th order by court reports to be given to only 
é three members of Committee. Objection made by Sterling 
: that this places the three members in an awkward posi- 
tion regarding confidentiality. Judge Matsch doesn't 
understand thet the reports are to be confidential. 
The reports “sre public records." So no problem. 


Adjourned until 9 a.m on Friday, August 13, 1971, in 
same Courtroom. 


= 2% = 


gis ened . 
, ’ my oo 
meri 7 5B : : & 
a 
— 
y: : > 


” ‘ 
—e ee ee re oe I 0 a 


‘Continued Examination of John M. King, Aveust 13, 1971. 


- Statements by Mr. Rochelle, answering questions raised in the. 


Wednesdav meeting. - 

1. Mercantile loan: payment of February 1971; obtained re- 
newal of loan until April 26, 1971 (90-day renewal). 

2. Note of $1,988,000 from Ed Cowett: hasn't found out any- 
thing. Will continue checking facts. Don't want inten- ) 
sive interrogation of JMK on this note until facts are 
discovered. 

3.. Inventory of personal property attached to Gift Tex form 

: made IRS Exhibit #2. : ; 
Stags mee i 
Stipulation between IRS and JMK‘s attorneys. Made an or- 


4. 


dex of the court. Nothing said aloud about subject mat- 


~ Questioning of JMK by Mr. Sterling, concerning financial 
statement, giver to First National Bank, dated June 30, i967. 
List therein of numerous municipal ‘bonds. Owned by Becker 


Trust. JMK had thought at the time that they were in CBK's 
name. Discovered the truth about the time of Mr. Becker's 


’ death. 


End of questions of IMK. 
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Judge Matsch believes that the next meeting will 
* take only one day. Total transcripts will be available in 
about three weeks. Adjourned until Tuésday, October 5. One. 
day only; 9 a.m. in Courtroom B. 


Debtor's application for appointment of special cof- 
ficer presented by Mr. Rochelle to handle: (1) collection 
of Accounts Receivable, and (2) determination of whether to | 
proceed with certain causes of action which debtor may have. 


Retirement to chambers to discuss the application. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintif®, 
-against- . 75 Ce. 70 (MEF) 


JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 
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" REPLY MEMORANDUM OF LAW IN 
SUPPORT OF DEFENDANT KING'S 
MOTION TO DISMISS THE INDICTMENT 


This memorandum is respectfully submitted on behalf 


of the defendant King in reply to the contentions made by the 


Government in opposition to King's motion to dismiss the 
indictment or, in the alternative, for a hearing on the 
ground that evidence upon which the indictment is based 

or which the Government intends to use at trial was derived, 
directly or indirectly, from testimony given by King while 


under immunity in his personal bankruptcy proceedings. 
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On the basis of an incomplete factual oresentation,* 
the Government urges this Court to deny King's motion without * 
even holding a hearing with respect to King's contentions. 
The Government further argues that any hearing that micht 
order should be delayed until after the trial. ew 
j The Government's papers not only are totally in- 
4 adecuate with respect to the points raised by King in his 
| moving papers, but also raise brand new issues involving # 
tainted material in the prosecutor's files to which we must 
now address ourselves.** Indeed, the Government's answering 


papers confirm the prebability of taint in this case and make 9 


it clearer than before that the indictment should be dismissed 

or, at the very least, a hearing should be held. Unless the 

many gaps and inconsistencies in the Government's presentation rm 
can be cleared up before trial, the defendants will be subjected 


to what the Government itself has warned will be a lengthy and 


; complex trial on the basis of tainted evidence. s 
i ; 

: H sd The United States Attorney's Office has informed defense counsel 
i that the affidavits of six individuals named in defendants' 3 
j moving oapers as possible seurces cf orc conduits for tainted 


material have not as yet been received and will be filed by 
"the end of the week" (Friday, May 21, 1976). 


** In their papers filed on May 19, 1976, the Government revealed 
for the first time the existence of four categories of docv- 
{ ments either constituting or directly relating to the bank- * 
i ruptcy testimony of the defendants, two of which relate to 
the defendant King. In respvonse to an incuiry by counsel 
for Boucher, tne Government later in the same day submitted 
to the court additional documents which also have a bearing 
on King. 
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POINT I 
DEFENDANT KING IS ENTITLED TO BRING 
THIS MOTION PRIOR TO TRIAI AND DID 
NOT DELZY DOING SO IMPROPE, uY 
The Governmsn co. *ends that defendant King's 
motion, which raises basi, corstitutional issues, should 


be denied out of hand since it was filed too late. The 


indictment was filed on January 20, 1975, after which the 


defendants were given 45 days by this Court to file motions. 


According to the Government, the failure of King to ng 
a motion based on immunity within such time “can only 

be explained by gamesmanship *** of the most ovtrageous 
and intolera le sort.” (Vizcarrondo aff't p. 2). 

There would have been no conceivable tactical reason 
why King and his counsel would have intentionally wi held 
this motion. To the contrary, if the immunity motion had 
been brought earlier, King might well have been entitled to 
inspect the Denver and New York grand juries, SEC transcriots 
and other Jencks Act materials for which we have long been 
pressing. The Government recognizes the fact that it has not 
been prejudiced by the delay by arguing, at page 14 of its 
memorandum, that the Government should not be required to 
reveal its sources of proof prior to trial. Undoubtedly, 
this objection would have been raised with considerably more 


vigor if the immunity motion had been made in March 1975. 
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As an officer of this Court, counsel assures 
this Court uneauivocably that the timing of this motion 
had nothing to do with tactical manipulation or a desire 
for delay. The motion was not brought earlier because, 
in the judgment of counsel, the need for further information 
about the parameters of the Government's proof and the press 
of investigating the facts and preparing for trial made it 
inadvisable if not impossible to do so. In any event, 
there can be no argument as to timeliness with respect ‘“o 
motions directed to the material which was made available 
to counsel only yesterday (in violation of the Government's 
obligation under Rule 16 of the Pedera ules of Criminal 
Procedure to make discovery more than ten months ago). 

The Government's sta. wents with respect to 
timeliness are at best disingenuous and are factually 
incorrect in certain respects. For examplc, the Government 
implies, inaccurately, that King was represented by counsel 
during the 45-day period allowed by the Court for motions. 
In fact, counsel was first retained on a Friday evening, six 
days be. re the expiration of the time set for motions. There 
had been no opportunity at that time for counsel to discuss 
the substance of the case with King and counsel spoke with him 
for the first time on the following Monday. With the motion 


date set for Thursday, three days away, counsel requested, 
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first of the Government and tien of this Court, an adjourn- 
ment of a week and a half in order to prepare mocions. 

The Government refused its consent and the Court denied 

the application. Counsel then asked for an extention of 
two working days to the following Monday. Again the reques 
was rejected by both the Government and this Court. 
Therefore, counsel was compelled to file motions three days 
later on the basis of a day-and-a-half's interview with 

the defendant who was forced to return to Denver on Tuesday 
night for vital personal reasons and before counsel had the 
opportunity to examine a single document relevant to this 
case other than the indictment. Crunsg. had no idea at 
that time that any bankruptcy testimony even existed. 

Under these circumstances, it etna reasona’ ly 
be contended that King's present motion should be denied 
because it was not instituted within the original 45-day 
period. Not only was it impossible for such an immunity 
motion to have been brought within that time, but also it 
appears that there was no legal requirement for King to 
« have done so. 

For its part, the Government argues that the motion 
is untimely under Rule 12(f). Since that Rule was not in 
* effect until December 1, 1975, long after the expiration of 
the apocalyotic 45-day period, it would obviously be inappro- 


priate to deny the motion based upon that Rule. 
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While it is true that at the time this action 


was initiated Rule 12(b)(2) provided that certain motions e 
ought to be brought prior to triai ard had been interpreted 
to allow a court to provide a time period within which 
such motions were to be broucht, there has been no showing © 
that this particular motion falls within the kinds of 
motions which were required to be brought before trial 
when this action began. Indeed, King contends that even & 
‘under the present rules an immunity motion need not be 
brodght prior to trial under the current rules. Obviously, 
if such a motion is not required to be brought before trial, c] 
King's motion cannot be deemed untimely. 
The Advisory Committee Notes to Rule 12 make quite 
clear that while there are certain motions which must be 8 
raised before trial, there are other motions which may (but 
need not) be raised by that time. Defenses involving 


immunity are specifically listed by the Advisory Committee & 


as falling within the latter category of motions which 
need not be raised before trial. Accordingly, King's 
failure to raise his immunity motion during the 45-day 
period provided by the Court would not be deemed to pre=- 
Clude the motion at this time. | 

If this Court were to conclude, however, that 
King's immunity motion is untimely, that determina’ isn would 


not end the matter. It is, of course, quite clear that this 
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Court has discretion to accept an untimely motion. See, e.g., 
United States v. Seeley, 301 F.Supp. 811 (D.R.I. 13969) 

where the court allowed a motion to dismiss an indictment 

to be brought on the first day of the trial. See also, United 
States v. Federman, 41 P.R.D. 339 (S.D.N.Y¥. 1967); United 
States v. Jones, 322 F.Supp. 1110, (E.D. Pa. 1971). cf. 


‘Gnited States v. Vignara, 307 F.Supp. 136 (S.D.N.Y. 1969). 


The exercise of such discretion is particularly appropriate 
where constitutional issues are being raised. See, United 
States v. Solomon, 216 F.Supp. 335 (S.D.N.Y. 1963). 
Furthermore, the fact that King was not defended by counsel 
until the last few days of the 45-day period should also 
be considered. See McGill  Ynited States, 348 F.2d 721 
(1965). ~ | 

; Pinaliy, this is a particularly ineppropriate case 
for a refusal to hear the immunity motion as untimely. 
Because of our inability to obtain an extensicn of time 
within which to make motions, we were forced to do little 
more than mirror the motions of then counsel for deféndant 
einen and to rely upon the facts and teask arguments set 
forth by them in their papers. The Sevdsumete's contention 
that we should have, at that time, submitted our motion to 
dismiss on the ground of taint arising from King's bankruptcy 
testimony is astounding. At that time, we did not know 
that King had testified at a bankruptcy proceeding, had not 


interviewed even one potential witness in the case and had 
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not seen a document other than the indictment which related 
to this matter. 

Directly following the 45-day period, and continu- 
ing through the end of October 1975, Michael F. Armstrong, 
trial counsel in this case, was fully engaged as appointed 
counsel by the New York Court on the Judiciary in connection 
with the investigation and subsequent trial of Judge Wilfred 
A. Waltemade. Mr. Armstrong spent more than 800 hours work- 
ing on this matter and was actually on trial from June 23 
through August 14. It was not until the latter part of 
September that final briefs, totalling more than 900 pages, 
were submitted to the referee and not until October 27 -- 
after two hearings before the Court on the Judiciary -- 
that a final decision was filed. | 

Upon terminating his duties to “he Court on the 
Judiciary, Mr. Armstrong was faced with a trial date in 
this matter which had then been set for January 5, 1376. 
This left .ittle time for him to review the voluminous 
Gocuments and contact the scores of people involved in this 
highly complex case which had been the subject of Government 
investigation for some five years or more. This was severely 
complicated by the initial inability of King, who is in 
personal bankruptcy, to come up with the approximately $1,200 
demanded by the Government as xeroxing costs in order to 
obtain the documents which the Court had ordered turned over 


to us. These documents were not obtained until November 2l, 
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1975. Since that time, counsel has obtained extensive 
additional documentation from the Government and third 
parties. 

Moreover, King's financial situation has precluded 
the devotion of the kind of resources that would be neces- 
sary to expend in order to staff this case in the same 
fashion as a cz .plex civil case hetween substantial parties. 

In January 1976, after a two week extension of the 
trial date at the request of the defendan wz ie trial was 
adjourned again until a date to be fixed in April or May 
as an accommodation to the Court. 

This four month period has bi :m spent reviewing 
massive documentation, meeting with numerous people with 
knowledge of che transactions in question and otherwise 
preparing for the upcoming trial. As of April 30, 1976, 
coui.sel for King had devoted in excess of 1,000 hovrs to 
this case. Trial preparation has been significantly hamoered, 
however, by a number of factors. First, both defendants, as 
well as the preponderance of potential witnesses, other 
knowledgeable people and the documents relevant to this case 
are located in places other than New York -- particularly 
in Denver, where King Resources Company had its principal 
place of business and its Trustee is presently located. 

As a result, we have been compelled to make five trips to 


Denver, varying from four to ten days in length, and additional 
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trips to Hovston, Port ¥-~ ., Chicago, Mobile, Calgary 


and Victoria, British Cssumbia. Indeed, had we adequate 
funds available, we would have travelled far more extensively. 

Second, our client has been involved, throughout 
this period, in a multitude of civil litigations involving 
both himself individually and corporate entities with which 
he was associated, mostly in aad around Denver. This made 
it impossible for him to devcte anywhere neat his full Se 
attention to this case or make himself available to us. 
Consecuently, between Jancary and the end of April, 
King was able to come to New York on only two occasions -- e 
July 13-14 and April 22-30. In addition, we had to devote 
significant amonnts oc time to certain of these civil 
litigations for such things as seeking stays and orders © 
guashing depositions. Moreover, and due to our concern 
over possilie conf'icts between the two defendants, we 
felt cbliged to deny ourselves access to defendant Boucher w 
until he had retained trial counsel --- which was achieved 
only within the past month. 

Thicd, we have been dealing with what can only be & 
characterized as a constantly shifting and expanding view 
of this case by the Government. Since serving its original 
Bill of Particulars on July 9, 1975, the Government has 7 
served four Supplemental Bills of Particulars on August 29, 


18.5, December 12, 1975, December 19, 1975 and May 3, 1976. 
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During this time, the Government has informed us that they 
intend to introduce evidence at trial regarding certain 
alleged “similar acts o° misconduct", each a highly com- 
plex transaction in its own richt, as well as hundreds 

of transactions over the years between King Resources 
Company and Fund of Funds. Even with the trial date 
extended into May, the defendants have had little chance 
to examine these transactions in any depth. 

In short, the bringing of the instant motions 
does not constitute gamesmanship on the part of the de- 
fendants, but rather represents a legitimate and, in light 
of the facts of this case, reasonable attempt to have 
certain significant issues resolved prior t. trial. 
Curiously, while the Government apnears to imply hat the 
gefendants have made their motions fc~ the purpose of delay- 
ing this trial, they have ascribed no reason for such an 
implied motive. Indeed, there is none. The defendants are 
anxious to have this case resolved and tiiereby rid themselves 
of the extraordinary hardships, both financial and otherwise, 
which it has inflicted upon them. 

Pinally, it should be noted that even if King's 
motion as originally mad was a late motion, the Government 
has, in response to the motion, released new information 
indicating taint after the indictment but porior to the trial. 
It seems clear tiiat King, not knowing this aspect of the taint, 
could not have made an earlier motion regarding such particulars 


prior to the time. 
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POINT II 


THE GOVERNMENT'S RESPONSE TO 
DEFENDANT'S MOTION IS INADEQUATE 
AND RAISES NEW GROUNDS FOR 
GRANTING THE MOTION _ 


Defendant King's motion is predicated upon the 
fact that (1) he testified in 1971 and 1973 in his own 
bankruptcy proceedings and received full use and derivative 
use immunity for that testimony; (2) that in his bankruptcy 
proceedings he testified about matters which are part of 
the Government's eviéasce in the criminal case against him; 
and (3) that the Government's evidence is tainted since it 
was derived “airectly or indirectly” from leads resulted 
from the immunized testimony. 

The Government takes littie or no issue with the 
first two of these contentions. It makes nc effort to 
rebut the fact that King's testimony was given under im- 
munity.* Nor does the Government contest in any meaningful 
way the obvious overlap between King's bankruptcy testimony 
and the evidence which the Government has announced it 
intends to introduce in this case. In his affidavit, Mr. 


Wing simply states that "many" of the references included in 


* In a footnote on page 12 of the Government's Memorandum of Law 
the prosecutor notes that it is “arguable” that a defendant 


must assert his privilege against self-incrimination and 
affirmatively invoke Section 7a(10) of the Bankruptcy Act 
nefore he receives immunity. The Government does not, in 
fact, argue the point. 
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the extensive digest of the bankruptcy testimony offered 
in the moving papers are "totally unrelated to the instant 
case". (Wing aff't p. 4). Mr. Wing makes no effort to 
specify the items to which he refers and, in any event, 
apparently concedes that there are many other references 
which are relevant to his proof. 

Thus, the only question in issue is whether the 
admittedly immunized and admittedly relevant testimony 
served as a “direct cr indirect" source for any of the 
prosecutor's evidence or for any leads resulting in such 
evidence. More broadly, it is the Government's burden, 
under the authorities previously cited in King's memorandum 
of law, to demonstrate that King's testimony was not used 
in any way by the prosecution or by anyone from whom the 
prosecution derived its evidence. It is respectfully sub- 
mitted that the Government has utterly failed in meeting 
this burden. 

In fact, the Government has revealed in its papers 
new evidence of taint to which the defendant must now address 
himself. 

A. Evidence Newly Disclosed by 

the United States Attorney. 
, The Government has disclosed yesterday, in its 
answering papers, that it has in its possession a digest of 
King's bankructcy testimony given on August ll, 1971 and a 


number of press clippings reporting in detail his testimony 
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at various sessions of the first meeting of creditors in 


1971. In additi~.1, last night the Government turned 
Over another set of documents relating to the defendant's 
bankruptcy. 

Whatever arguments may be made with respect to the 
Gelay in defendant King's making his motion with respect to 
his bankruptcy testimony, that argument cannot apply to an 
application directed at this material. These items, parti- 
cularly the digest of King.'s bankruptcy testimony, should 
have been turned over to the Pe rec in the summer of 
1975 as part of the Saternaiak*s discovery. No motion could 
be made with respect to such items until they were disclosed. 
Consequently, the defendants contentions in this regard 
represent an entirely new motion made at the earliest time 
pe sible in response to discovery which is more than ten 
months late. 

Apparently feeling that the best defense is a aood 
offense, the Government takes the position that it is the 
Gefendant's fault that the Government did not adequately 
review its files in order to comply with its obligations 
and that the defendants should be penalized because they did 
not earlier bring a motion which caused the Government to dis- 
cover its delinguency. 

The Government's revelations highlight the basic 
problem with the Government's contention that it can control 


the dissemination of information from an immunized proceedina 
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when ocoper controls are not instituted at the source. There 
are a number of steps that the United States Attorney anv 

the bankruptcy referee could have taken in 1971 in response 
to the recently promulgated Department of Justice memorancum 
; warning of the problems raised by the amended bankruptcy 

| immunity statute. Such steps would have been particularly 

? called for in the iigtt at the intense local interesc in 

| King's bankruptcy proceedincs. Aside from che specific 
ren outlined in the Department of Justice Memorandum, 
attendance could have been limited to those with a legitimate 
interest in the bankruptcy, those present could have been 


specifically informed of the particular need to maintain 


oe ate rn 


the information they received in confidence, the transcripts 


could have been sealed (as is not uncommon in bankruptcy 
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proceedings where security is an issue), the press might 


have been excluded from the proceeding, and effective 


e 


control could have been exercised over access to transcripts. 


Instead, what occurred was a circus. Apparently 


| 

i 

. no attempt was made to take any steps to see to it that 

} 

King's testimony was protected nd, as a result, the courtroom 


overflowed with people who were intrigued by the latest 


page one story about an individual who was at that time one 


of Denver's most prominent -and troubled- citizens. 
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(1) Digest of King's Testimony 


One of the people quite properly in attendance 
was apparently Harry Sterling, counsel for the creditors' 
committee -- and he took notes.* Mr. Sterling's notes 
are obviously not complete. Assuming that “he numbers 
in the left margin represent items noted uc. Sterling, 
the first one is number 78, indicating that there are 77 
other items which were noted by Mr. Sterling but which the 
Government either does not have in its possession or has 
not yet found. In addition, although the first four pages 
are cut off too close to the text to reveal a page number, 
the fifth and sixth pages are numbered 25 and 26, respecti- 
vely, indicating the existence of 20 pages of notes prior 
to those turned over by the Government. Since the ninth 
item (number 87 referring to a Robert Rath (sic) note} 


obviously relat«s to material on pages 13 and 14 of the 


ee ee 


* It is apparent that the document made available by the Govern- 
ment is not, as the Government suggests, a digest taken from 
a written transcript but rather notes taken by Mr. Sterling 
at the time he was present. The numbers preceding each 
Paragraph are not page references since they do not match 
the pagination of the transcript in question (which was only 
67 pages long). Moreover, statements like “nothing said 
alovd about subject matter” (Par. 4 on page numbered 26) 
and the fact that there are notes for a session on August 
13, 1971 for which there apparently is no transcript indi- 
cates that there were notes taken in person at the time of 
the hearing. 
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transcript (see defendant King's moving affidavit at p. 7)* 
it is apparent that the notes begin at or near the ovening 
of the August 11, 1971 session and the previous 77 items, 
covering 20 pages of notes, refer to the prior sessions on 
June 30 and July 2, 1971. 

We do not know whether Mr. von Stein, the SEC 
attorney who discovered the document in an IOS file in 
Prance, saw the rest of the digest when he examined the files 
in June of 1975, and apparently he doesn't either. In his 
affidavit he obviously is reconstructing his recollecticn 
by reference to the document. He states that he does not 
recall reading it “although it is likely that I did in July 
1975 when the documents were sent to, me” (von Stein af.'t, 

Bs. 2) There is little reason to believe that Mr. von 
Stein did not see the whole document and, in the light of 
the obvious confusion that characterizes the Government's 
files in this case, there is no certainty that he did not 
Order the entire digest. 

In the light of the rrosecutor's expressed interest 
in discovering testimony by Mr. Kina, it is curious thet after 
Mr. von Stein read a document of this sort he not only re- 


Strained from following it up, but he forgot it entirely. 


* Counsel can only compare the digest with the summary of 
relevant material in our previous affidavit since the 
transcript has been submitted to the Court. 
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His forbearance could not have been the result of a desire 


to protect himself from possible taint since he ordered the 
document sent from France to the United States Attorney's Office. 
Indeed, his action in ordering this document indicates 

a total unawareness on Mr. von Stein's part of the problems 

with immunized bankruptcy testimony which the Government 

contends we carefully drilled into all SEC investigators 

) working on this case. Even though the heading on the 


portion of the a, ost which has been made available by the 


SS ee 


Government -ndicstes clearly that the document relates to ® 
King's testimony in a bankruptcy proceeding, Mr. von Stein 
saw fit to have it sent to Nes York. 


Mr. von Stein, and th wsovernment, apparently & 


feel that it is sufficient answer to any cuestion of taint 
for him to say that he (for some reason) never read the 

| document after receiving it from Europe, took no notes of % 
it and did not digest it. 


The digest wound up in a file in Mr. Wing's 


possession labeled "King Personal" which Me. Wir 3 himself 7 
Says was used actively in this litigation. The fact that 

i Mr. Wing had placed this document in a file "used to collect 

information relevant to cross-examination and various 3 


allegations put forth in King's motion papers” and his 


candid admission that "there is a greater chance that 


e- one 
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I may have read this particular document although I have 
no recollection of it" places upon the Government the 
burden of proving that this document was not used for 
purposes of precisely the kind referred to in U.S. v. 
McDaniels, 482 F.2d 305 (8th Cir. 1973). 

Although purporting to have little or no memory 
of the document or its content, Mr. von Stein states 
authoritatively "I do know that I did not speak to any 
new witness(es) or initiate any new lines of incuiry or 
investigation as a resn't of reading (the digest)." It 
is preposterous for an investigatcrc to purport to be able 
to make such a statement. As the McDaniel case points out, 
once knowledge of such a document and its cont»nts are in 
his mind, that knowledge can be used in a hundred ways. 

There is also no indication from the Government 
as to how the digest got into the I0S files and whether 
Other documents from the same scurce, similarly tainted, 
were exposed to Mr. von Stein's view. 

Tn short, the Government's position with rezpect 
to this digest flatly ignores the law with respect co the 
use of immunized material, as set forth in defendant's 
original memorandum of law. It makes no difference whether 
the government attorney uses the particular document. 
The question is whether he or the individuals fiom whom 
he derives his information are exposed tc it, read it 


and then use it in any way. Kasticar v. United States, 


——-— —--—_ 


406 U.S. 441 (1972,, 
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Mr. von Stein admittedly read the document and Mr. Wing - 


Says that he probably did. In addition, Mr. von Stein may 
: very well have been exposed to the rest of what appears 
to be an extensive digest and may have been exposed to 
Other .aterials coming from the same source. 
The Government, without benefit of legal authority, 
attempts to find comfort in the contention that the digest 
i was not found until after the indictment was returned. This 
allegation has no bearing since the information obtained in 
the digest could have been used in any number of ways. It 
is disingenuous for the Government to oretend that their 
lavestigation had come to an end by the time the document 
was allegedly discovered. Mr. von Stein hi ‘self has been 
busily interviewing witnesses and collecting documents as 
recently as a few weeks ago, travelling all over the country 
to do so. The theory of the Government's case has expanded 
dramatically since the indictment was returned and the most 
i recent supplemental bill of particulars giving additional 
: factual particulars of the indtemmenk was not served until 
May 3, 1976. Defense counsel have recently talked to 
witnesses to whom the Government had spoken for the first 
time only a montn ago. 
The Government cites no authority in suprort of 


its interest.i:; theory that a prosecutor's obligations to e 


insulate himself from taint ends with the returning of an 


indictment and the clear language of the cases cited in 


defendant King's memorandum of law make it apparent that 
the law is to the contrary. 

(2) News clippings 

The Government has also -curned over six clippings 
from the Rocky Mountain News on the subject of King's testi- 
mony in 1971. These articles are under banner headlines and 
refer in detail to a number of matters of direct relevance 
to the proof in this case.* 

Mr. von Stein states that he found these clipoings 

"while looking through the Denver IRS offices clipving 
file" (von Stein aff't p. 7). The most interesting question 
with respect to von Stein's statement is, what was he doing 
there? Mr. Kelly of the IRS states in his affidavit, sub- 
mitted by the Government, that IRS personnel carefully 
insulated themselves from SEC investigators and did not give 
them information from their files. Yet Mr. von Stein, in 
September or October 1975 is apparently going through 
those very files. 

The prosecutor (in Mr. Vizcarrondo's affidavit 


at p. 4) acknowledges that “certain documents” were obtained 


* It is perhaps significant to note that there is a checkmark 
in the margin of an article headlined "IRS Restrained by 
Referee" opposite a reference to a statement by Kina as to 
his prediction of the chance of success for two wells being 
drilled on a property in the Arctic which was poart of the 
acreage with which this case is directly concerned. 
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from Mr. Moats of the IRS in September or October 1975 and F 
Moats is quoted as stating that none of the documents that 

were obtained, with the possible exception of the folder 

containing the news articles, was obtained by the IRS as 

a result of King s testimony in his bankruptcy. Neither 


Mr. Vizcarrondo nor Mr. von Stein nor Nr. Moats (who has 


AO mr ee Ott elements bm 


not yet filed an affidavit) makes any statement as to what 
documents were seen by Mr. von Stein but not ordered. 
Again, Mr. von Stein states that he read the 
i clippings but did not take notes nor digest nor classify 
! them and has never read them since. Nevertheless, he 
} took the trouble to order them for the files of the 
United States Attorney. He repeats, again, his flat 
+ recollection that he did not contact any witnesses 
i Or open any new lines of inguiry as a result of reading 
: the dccuments.* Again, Mr. von Stein's alleged failure 
to follow up on this information cannot be ascribed to 
sensitivity about immunity problems since he admits to 
having read the items in the first place and ordering them 


for his files in New York. 


‘ * The need for skepticism in evaluating Mr. von Stein's oro- 
‘ testations about his lack of interest in these items is € 
i most dramatically brought home with respect to his repre- 

sentations regarding Boucher's testimony. It is absolutely 

absurd that an SEC investigator would have come across 

testimony by one of the defendants which, as Mr. Boucher's 


j Papers demonstrate, relates directly and at sonsiderable 
; length to the very issues of this case, and have no @ 
particular interest in it. 
L 
4 
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These news articles are relevant not only for 
themselves but for what they say about the climate in which 
Mr. King's bankruptcy proceedings were held. The news 
coverage was enormous anc it would be difficult to find 
anyone in Denver who was not exposed to King's 
testimony through the detailed accounts of it appearing 
in the press. The effectiveness of any admonitions 
allegedly made by government supervisors that their in- 
vestigators must remain away from such information must 
be judged in the light of Mr. von Stein's apparent 
ignorance of such an admonition. 

Thus, the Goverrment has raised, by commendably 
candid disclosure, two entirely new sources of taint. Mr. 
King has not, in one day, had the oppo<tunity to investigate 
all of the factual and legal ramifications of the new material 
but it seems to infect the Government's case in a most direct 
way. In any event, it is abundantly clear that the implica- 
tion of taint cannot be brushed aside without a hearing. 

Last evening the Government made available certain 
documents, which include the Section 167 Report prepared by 
the Trustee of King Resources Company, dated October 10, 1973. 
These documents were not supplied to the defendants until a 
specific request for the Section 167 Report was made by 
counsel for defendant Boucher. A brief review of these 


documents, which is all that is pessible at this late date, 


cpm i yp 2 A 492 — e 


reveals that they are highly relevant to the motions at 


i e 
hard. The 167 Report details at length, among other 

things, the sale of Arctic Permits to COG, Mecom, Lakeshore 

Associates and King, as well as the subsecuent revaluation ° 
of Fund of Punds assets based on that sale. This report 

also has sections which detail the Government's alleged 

similar acts of misconduct - the Colorado Corporation's e 


: sale of NOPI and the Lark Oil transaction. 

With respect to the other documents just supplied, 
the Trustee's Application No. 65 details the relationship 

between KRC, ICS and FOF and goes on to describe, at great 
length, the sale of Arctic Permits on which this case is 


based and the subsequent revaluation of POF assets. The 


: & 
Advisory Report of the SEC on the Plan of Reorganization 
4 
{ , ‘ P 
} also notes the sale of Arctic Permits and the subsequent 
i 
i revaluation of FOF's interest. More significant, however, 
’ 


is the fact that this report actually questions the oro- 
priety of the Arctic transaction. The additional documents 
submitted by =he Government relate to the initial stages 
of King's bankruptcy proceedings, particularly his first 
Meeting cf Creditors. 

Counsel for the defendants have recently been 
advised that John S. Pfeiffer, counsel to the Trustee of 
KRC, was present during King's testimony at his first 


Meetina of Creditors and further investigation is needed 
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in order te determine whether any taint with respect to 


King exists in these latest documents. It is clear that 


the documents raise substantial questions about the 


in which the present indictment is based. 
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B. The Government's Response to Matters 

Raised in Defendant's Motion. 

Aside from the new matter disclosed by the Govern- 
ment which, in effect, gives rise to a new motion, the 
Government's response to those matters already raised is 
entirely inadequate to meet the bu-den set forth in the 
cases cited by the defendant. 

The most glaring gap in the Government‘s presenta- 
tion is the inadequacy of the affidavit submitted by Mr. 
von Stein. He states that, in July 1973, he was assigned 
to investigate “relationships and transactions" between 
King Resources Company (“KRC") and Investors Overseas 
Services, Ltd. ("IOS") and Fund of Funds Limited (“FOF"). 
He makes no response whatever to the defendant's allega- 
tions that, in the course of his investigation, he worked 
closely with the Denver United States Attorney's Office 
in its investigation into Mr. King. Nor does he deny his 
dominant role in collecting the evidence and witnesses 
leading to this indictment. The Government is apparently 
conceding, therefore, that von Stein has worked closely 
enough with those involved in the Denver investigation 
so that any taint affecting that investigation also af- 


fects him, and that he has worked closely enough with the 
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prosecutors in this case so that if he had been exposed to 
tainted evidence, the taint infects them. 

Mr. von Stein carefully limits the extent of the 
representations made in his affidavit, stating” 

"I shall describe in this affidavit the 

mature of those documents which ever were 

Or are now in the files of the United States 
Attorney's Office for the Southern District 

of New York which arguably describe testimony 

in the various KRC or John M. King bankruptcy 

or reorganization hearings in Denver and how 

and when they came to my attention”. (von Stein 
aff*t, p. 2) 

Th limitation is at best incomplete. The whole 
thrust of the detendant"s motion, amply supported by au- 
thority, is that von Stein was exposed to tainted informa- 
tion and used that information to obtain leads which assisted 
him in gathering evidence against King. But von Stein says 
nothing about his contacts with various people who in turn 
may have been exposed to the bankruptcy testimony. He 
Says nothing about his exposure to documents which are not 
presently in the United States Attorney's files but which 
may have afforded him valuable information. He says nothing 
about documents hich may at one time have been in his SEC 
file but which were not transmitted to the United States 


Attorney's Office. Indeed, he does not even deny reading 


the bankruptcy testimony itself. He limits his remarks 
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to documents held in <he Inited States Attorney's Office, 
which were discovered in a review of files supervised by 
Mr. Wing in response to defendant's motion. As mentioned 
above, he refers in passing, and without explanation, to 
the fact that he “look[ed] through" the files of the 
Internal Revenue Service in Denver (despite the affidavits 
from IRS personnel stating that they did not make their 
files available to the SEC). (von Stein aff't, p. 2) 

If the Court is ever to be sure that tir. von 
Stein, in the course of an investigation which the Govern- 
ment has previously described as lasting many months and 
involving more than 80 witnesses and thousands of documents, 
was never exposed to the bankruptcy testimony or evidence which 
he knew was derived from it, Mr. von Stein must be forced at 
the very least to make a statement to that effect. Moreover, 
it is not necessary for Mr. von Stein to have been aware of 
exposure to tainted material for him to have been infected, and 
the Government has not begun to meet its burden of proof with 
respect to this motion until Mr. von Stein has explained 
fully — and under cross-examination -=- all of his contacts 
with individuals or documents possibly bearing a taint. 

With respect to the four separate areas specifically 
addressed in King's moving papers, the Government has not yet 


submitted affidavits covering threc of them. 
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No affidavits whatever have been submitted with 
respect to the possible taint arising from the presence at 
the first meeting of creditors of lawyers from the Donovan 
Leisure and Holme Roberts law firms. 

On the subject of possible taint arising from 
Justice Department and IRS personnel who were present 
during the bankruptcy testimony, the Government has not yet 
filed affidavits from several of them, including Mr. 
Silverstein, who was continuously present at the first 
meeting of creditors in 1971 on behalf of the Justice 
Department. 

Mr. Thomas H. Boerschinger, the Department of 
Justice tax lawyer assigned to the 1973 hearings, states 
that he was informed by his predecessor, Mr. Silverstein, 
of the problems connected with bankruptcy testimony im- 
munity. Mr. Boerschinger's statement contains no flat 
assertion that he kept to himself the information he 
derived from King's testimony. He speaks in terms of a 
policy which covers “making any communication * * * to 
any federal agency”. He then states that “so far as I 
have kncwledge“, the policy was followed “by everyone involved 


in the tax case." This statement has a formal ring. It 
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conceivably leaves room for casual contacts, responses to 


inquiries and conversations with individuals working for 
agencies as opposed to “agencies” themselves. Defendants 
now have information which indicates that such contacts 
actually occurred. 

Mr. Boerschinger relates the substance of one 
conversation with Mr. von Stein but (Boerschinger aff't, 
p. 2) does not state that this was his only contact and 
gives no details about his relationship with von Stein. 

Throughout his affidavit Mr. Boerschinger nec- 
essarily qualifies his statements with phrases such as “as 
best as I can recall" and “so far as I have knowledge”. 
This circumspection highlights the problems involved in 
making definitive statements as to events occurring several 
years ago involving associates for whom one cannot speak. 

; The affidavit of William P. McGovern, an IFS 
agent who was present at the proceedings in 1973, is, per- 
haps inadvertently, incomplete. He states that the in- 
formation “gained by me“ has not been “communicated by me“ to 
any SEC or Justice Department attorney other than those in 
the Tax Division. There is no discussion of the dissemina- 
tion of his information to others in his office who might 


in turn have come in contact with SEC or Justice Department 
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personnel. Moreover, Mr. McGovern states that he was told 

by Mr. Kelly of the SEC that he should not *ivulge Mr. King's 

testimony “after bankruptcy proceedings were begun” ana it 

would be relevant to inquire how long after the beginning 

of the proceedings this admonition was given. It is worth 

nothing that Mr. McGovern states that he was present on two 

occasions (June 7 and 14, 1973) when the transcript fails to 

reflect his attendance. This points up the fact that many 


people, including those working for the Government, attended 


without any record being made of their attendance. 


mn 


The affidavit of John J. Kelly of the Denver office 
of the SEC reflects a commendable awareness of the necessity 
for insulating SEC investigations from bankruptcy proceedings. 


However, the memorandum, sent to all personnel in the Denver 


~ateoe : ove eae 


and Salt Lake offices of the SEC, was not distributed until 
June 30, 1971, the very date upon whffch King testified 
for the first time. All Mr. Kelly's affidavit does is 
‘ indicate that a memorandum was prepared and distributed to 
SEC employees and that this memorandum contained the follow- 
ing admcnition: 

". « »« each employee who is obtaining 

information from any person about John 

King should inquire as to whether or not 


the other party gained any knowledge 
® from Mr. King's bankruptcy testimony. 
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If the other party gained any such 

know‘edge, then yo. are not to discuss 

Mr. King in any way with that party.” 

It is difficult to believe that every time an SEC employee 
questioned anyone that they actually went through the 
formality of making such an inquiry. It would be more con- 
vincing Lf Mr. Kelly, or someone else from the SEC office, 
could give an example of a witness whose interview was 
terminated after such an inquiry was made. Since the 

bank: aptcy proceedings were fully covered in headline stories 
in the press, it would seem that few people to whom the 
investigators could have talked would not have been ex- 

posed to the testimony. 

It would be interesting, for instance, if the 
Government examined the transcripts in its possession of 
hearings held by Mr. Kelly, to determine whether he himself 
followed the procedure outlined in the memorandum he drafted. 
In any event, the procedure as outlined in the memorandum 
is inadequate. The warning that was to be given by an SEC 


investigator would most logically be interpreted as inquiring 


only as to whether the individual being questioned had actually 


been exposed to the bankruptcy proceedings themselves. The 
only way to assure with certainty that there was no taint 


would be to make a much more complete inquiry as to whether, 


Fiwit 
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for instance, the prospective witness had reac about the 
proceedings in the very complete reports that were being 
printed in the daily newspapers or had spoken about the 
bankruptcy proceedings with others who were there. 

Caroly~ J. McNeill was an Assistant United States 
Attorney in the Denver office and was present at sessions 
of both the 1971 and 1973 hearings. She maxes a representa- 
tion that she has never discussed the information derived 
from those meetings with any attorney in the Criminal D.vi> on 
in the United States Attorney's office in Denver or the De 
partment of Justice, or with any representative of the SEC. 
The defendant should be entitled to test her recollecticn 
by cross-examining ber with respect to such matters as: 
the substance of the conversation referred to in paragraph 
8 of her affidavit; the reason for her certainty as to the 
representation made in paragraph 10 (referring to events 
stretching back to 1971); the reason for the concern ex- 
pressed in paragraph 1l with respect to her attendance at 
a session in December of 1975; her understanding of the 
meaning of the statement by the Securities and Exchange 
Commission that they had no opposition to her attending 
King's bankruptcy sessions; her conversations with others 


who might in turn have associated with those connected 
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with the United States Attorney's office investigation 
(she does not represent that she only discussed the 
bankruptcy testimony with others working on the tax case).* 

The documents affixed to the affidavit of Carolyn 
McNeill make it clear that tne United States Attorney was 
very much aware of the bankruptcy proceeding and yet he 
took no steps, in accordance with the Department of Justice 
memorandun, to see to it that the bankruptcy referee ins- 
tituted procedures which would comply with the memorandum 
and would insulate Mr. King's testimony from possibly tainting 
the criminal investigasion. Ms. McNeill makes no statement 
as to whether she was instructed by the U.S. Attorney to 
discuss this problem with the Referee and whether she did 
so. ; 

The Government has not yet filed all of the 


affidavits which, in its judgment, are necessary for a 


* Mr. Vizcarrondo (but not Ms. McNeill) states in his 
affidavit that the civil division in the United 
States Attorney's Office in Denver was on a different 
floor from the criminal division in the early 1970s 
and today is in a different building. Defense counsel # 
has been informed, by a former member of the Denver 
United States Attorney's office, that in 1973, when 
Ms. McNeill was working in the office, that he was a 
member of the criminal division and occupied the office 
next to her. As the Court says, the civil division 
was later moved to a different building. & 
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Getermination of this motion. Those it has filed answer 
some of the questions raised by King's motion but leave 
others unanswered. ‘ne thing is clear. At this state 


of the record, the Government can by no stretch of reason- 


ing be said to have carried the burden placed upon it by 


the Supreme Court. 
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POINT III 


AT THE VERY LEAST, A HEARING SHOULD 
BE HELD ON THE POSSIBILITY CF TAINT 
PRIOR TO TRIAL 


' Assuming, arguendo, that this Court determines that 
the indictment should not be dismissed at this time, a hearing 


must be held co determine whether and to what extent the evi- 
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dence which the Government intends to introduce at trial has 
been tainted. As a general rule, a defendant is entitled to an 
auxiliary hearing once he has shown that he has testified under 
immunity concerning the same subject matter as the impending 


criminel trial. This is founded in the heavy burden placed upon 
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the Government to establish independent sources, which aten- 
sifies the need to hold evidentiary hear ings to resolve this 

constitutional issue. See United States v. Kastigar, 406 U.S. 
441, 461-62 (1972); Murphy v. Waterfront Comm'n, 378 U.S. 52, 
79 n. 18 (1964). The Supreme Court stated in these decisions 


that a defendant need only show that he has testified under 


banat aed Catena me ae dee ate ete 


immunity for this burden to arise. 
King‘s request’ for a pretrial hearing is consistent ® 
with Rule 12(e), which provides that: 


"[a] motion made before trial shall be 
determined before trial unless the court, 


for good cause, orders that it be deferred ® 
or cetermination at the trial of the gen- 


eral issue or until after verdict .... 
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Where factual issues are involved in deter- 
mining a motion the court shall state its 
essential findings on the record.“ (emphasis 
added). 

The historical note to Rule 12(e) makes clear that the words 

“for good cause“ were intended, inter alia, to discourage the 

tendency, of which Congress had become cognizant, for courts 

to reserve rulings on pretrial motions until after verdict 

in the hope that the verdict would make a ruling unnecessary. 

In light of such Congressional intent, a deferral of the hear- 

ing until after trial is unwarranted. 

While the Government argues that any taint hearing 
should be held after trial, two of the cases cited in support 
of its contention support a contrary conclusion. In United 

tates v. Pirst Western State Bank, 4yl F.2d 780 (8th Cir.), 

cert. denied, suS. nom. Thompson v. United States, 419 U.S. 

825 (1974), the appellate court reversed the district court's 

order to suppress certain testimony and evidence relating 

thereto. In that case, however, the district court had 

hela an extensive pretrial evidentiary hearing and the reversal 

and remand was based upon the appellate court's view that 

the lower court had not given sufficient weight to certain 


facts developed at the hearing. In so ruling the Eighth 


Circuit approved the view that the Government's burden of 
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proving independent irces Of evidence should “under or- 
dGinary circumstances” be shouldered during a pretrial 
evidentiary hearing. 

The First Western case indicates that where, as in 
this case, there is substantial evidence of overlapping 
investigations, a pretrial hearing is mandated. On the 
other hand, where there are isolated questions concerning 
suppression of particular evidence, a full-scale suppression 
hearing on all evidence that is to be offered by the Govern- 
ment would not be appropriate. Id. at 787. In view of the 


evidence in this case of substantial taint on numerous 


subject matters which are likely to be raised at trial, 
it would appear that First Western Supports the view that 
a pretrial hearing on this motion is the procedure that ° 
should be followed. 
Another cf the cases cited by the Government on 


this point, United States v. Bianco, Docket No. 75-1244 (2d hd 


Cir., April 8, ~476), also involved an instance in which the 

district court had held a pretrial hearing on the question 

of taint. The remaining authorities are distinguishable. Se 
United States v. Nolan, 420 F.2d 552, 553-54 (Sth 

Cir. 1969), cert. denied, 400 U.S. 819 (1970) and United 

States v. Birrell, 269 F. Supp. 716, 725-28 (S.D.N . 1967), @ 


were both decided prior to Kastigar and involved 4th Amendment 
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issues which, it appeared, could only be resolved after ex- 

tensive hearings. In Nolan, the possible use of 90 hours 

of tapes was at issue, while Birrell involved millions of 

documents of the defendant to which he had been given access 

but which he had refused to review. Given the fact, as the 

Second Circuit has recently stated in United States v. Kurzer, 

Docket No. 75-1437 (2d Cir. April 14, 1976), that Sth amend- 

ments cases establish a more exacting standard for the 

Government on the taint issue, it is understandable that 

the courts in those cases cepted for a post-trial hearing. 

e aaser 4a—, ee , ‘ : 
The usefulness of a pretira’ hearing is graphi- 


cally demonstrated by the Bianco* case, where evidence of 


a possible linkage between the prosecution and the inm- 


2 
munized testimony was not developed until the pretrial 
hearing and had been unknown to the defendant before the 
hearing had been instituted, and United States v. Mitchell, re 
& 
384 F. Supp. 561 (D.C. Cir. 1964). In the latter case, 
it appears that after a pre*rial hearing the special 
oe —_—_—_—_—_———_——— ee Oe 
bd The Government's attempt to rely on Bianco is misplaced. 
In that case, the prosecutor did not have access to the 
testimony until the metion to dismiss was made and no 
objection to such access was made until the case was on 
s appeal. In our case, King contends that the Government 
had access to the immunized testimony, or fruits thereof, 
during its investigation. 
iy 
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United States v. Boyd, 404 FP. Supp. 413 (S.D.N.Y. 

| . oe . 

j 1975), aff'd without opinion, Docket No. 75-1393 (April 15, te 

1976), was a multi-defendant conspiracy case in which one 

i of the defendants raised an immunity issue with respect to 

certain bankruptcy testimony. The objecting defendant was a 
. able to obtain, prior to trial or at twial, testimony relat- 

j ; 

i ‘ ine to him before the grand jury. In addition, the Court 

‘reviewed in camera all grand jury minutes and found that . % 

; they revealed “unequivocally” that mo reference was made 

i to and no direct or derivative use was made of the st2ltered 

} testimony. The defendant was unable to point out to the j @ 

Court any evidence introduced at the trial which might not 

have been derived from independent and Legitimate sources. 

These facts are in sharp contrast to our case, wherein, co 

‘ft as discussed above, there are numerous possibilities that 

| substantial taint has occurred. 

i - 
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prosecutor decided to drop the case. [In our proceeding, 
we have witnessed an almost uninterrupted trickling ‘fror 
the prosecutor's office to the court of possibly tainted 
evidence, some of which has raised the spectre of new 
sources of taint which counsel had not even considered 
prior to making the motion. 

In cases such as the Birrell case, supra, where 
the trial lasted three or four weeks and the hearing 
involved at least three months of testimony stretching 
over several years, it might make sense to postpone the 
hearing until after trial.* Here, the reverse is true - 


the trial will certainly be extremely lengthy and the 


hearing need only last a short time. 


The Government, in arguing against defendant 
Boucher's motion for severence, emphasized the length 
and complexity of the trial, estimating that it will last 
five weeks. Government estimates have a way of being con- 


servative (one case estimated to last six to eight weeks, 


Arthur Limon, Esq. the chief prosecutor on the 
Birrell case has stated, in a conversation with 
defense counsel, that in fact the precedure adopted 
in the Birrell case turned out to be a “disaster” 
from the Government's point of view because it 
proved to be incredibly cumbersome and unworkable. 


ar Cy 


consumed 5 1/2 months) and defendants believe the case 
will be longer than the Government anticipates. In 
any event, it is agreed that the trial will be lengthy 
.by any standards. 

Such a trial is an incredible burden for these 
Gefendants, who have families in Denver whom they must 
attend to and support. King, whe has been divorced during 
the last year, has custody of three teenage children who 
must go without supervision during his trial. In addi- 
tion, King's severe financial problems, and the multi- 


plicity of Denver-based lawsuits with which he must contend, 


Make an extended absence from Denver potentially ruinous. 
; If this case can possibly be disposed of or siemens 
as a result of a short hearing, it would be grossly unfair 
to find that fact out after subjecting King to a trial which 
, has this kind of an effect upon h’s life. 
The Government argues that the hearing will be * 
lengthy. It need not be. Defendant King suggests the 


following procedure as meeting the needs of the Court 


as well as protecting the rights of the defendants: * 


* At a pretrial hearing the Court could determine 
whether the proffered evidence of “similar acts” ® 
is tainted. Such a determination before trial 
might well protect against otherwise reversable 
error. 
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The Court should receive the remaining 
affidavits to be submitted by the Govern- 
ment and decide whether they are adequate 

to meet the Government's burden (as set 
forth above, King contends that this burden 
cannot be met by affidavits alone). 

If the Government's submission is deemed to 
be inadequate, the Court should order a 
hearing to explore the issues raised by the 
affidavits. This hearing would only go into 
the Government's allegation of lack of taint 
and wouid not last more than one week. 

On the basis of this hearing the Court could 


Gecide if a full Kastiger hearing is nec- 


essary and, if so, held before or after trial. 


Defendant respectfully Suggests that, if a hearing 
is deemed necessary, the suggested procedure is appropriate 


and fair. 
CONCLUSION 


Por the reasons set forth on the Papers herein, 
defendant's motion should be granted. 
Respectfully submitted, 


BARRETT SMITH SCHAPIRO & SIMON 
Attorneys for Defendant, 

John M. King 
26 Broadway 
New York, New York 10004 
(212) 422-8180 


OGFTIED STATES DISTRICT COURT 2 
SUUTHERN DISTRICT OF NEW YORK /) ' of ae 
-s eeaecee«ee#eeee8sk_ie*#* # «# « [Ze ¢o Py ae, 


ONITED STATES OF AMERICA, 
-Ve« $ APYIDAVIT 


JOHN M. KING and 75 Ce. 70 QE?) 
A. ROWLAND BOUCHER, 


Defendants. 
ic dal a kd a a a 


STATZ OF NEW YORE ) 
COUNTY OF NEW YORE : S8.: 
SOUTHERN DISTRICT OF NEW YORK ) 


THOMSGH VON STEIN, being duly sworn, deposes and 


1, I am am Attorney employed by the Securities 
and Exchange Commission ("SIC") in Washington, D.C. I have 
been assigned to assist John RB. Wing, Chief of the Fraud 
Unit, United States Attorney's Office for the above-capticned 
agtter. 

2. This affidavit is subeitted in oppositicn 
to the motions filed by each defendant to dismiss the 
indictment as having been obtained on the basis of evidence 
discovered as @ result of each defendant's testimony in 
bankruptey preceedings. 

3. In July, 1973, I began to investigate the 
Telationshivs and transactions between King 2esources Co, 
(“ERC”) of Denver, Colorado end TOS, Led. ("IOS") and 
Fund cf Funds, Led. ("FCF"). 

4. As a result of ay investigation, the SZC 
referred its files to the United Ststes Attormey's Office 
for the Southern District of New York fcr possible criminal 
action, I was assigned at that time to assist the U.S. 


Attorney's Office and have done so since then. 


_—s 


5. On May 19, 1976, Mr, Wing submitted to the 


Court documents that were found in the Government's files an 
thet in some fashion relate to the ERC or John M. King 
bankruptcy and/or reorganization. proceedings, I obtained 
these documents ‘n the course of investigating this case, and 
I will describe in this affidevit how and when, to the best 
of my memory I obtained then. 

6. I may have seen a copy of the Trustee's Section 
167 Report, dated October 1973, in 1973, although I have no 
specific wemory of doing so, The only copy of that report 
in the prosecution's file is marked as coming from I0S's 
offices in Ferney Voltaire, France, which leads me to be lieve 
that I obtained it in June or July 1975, when I first examined 
the IOS files in Ferney Voltaire. 

7. Regardless of when I obtained the report, 
it could not heave "tainted" in any way the Government's 
investigation of this case as John Pfeiffer, ccunsel to 
the Trustee for KRC and the author of the section 167 Report, 
informed me yesterday that he did not discover or uncover 
anything that he put into the report from his section 167 
examination of defendant Boucher, Mr. Pfeiffer also informed 
me that he had previously told thet same fact to the attorneys 
for the defendants. Mr. Pfeiffer further stated thec he did 


not take the testimony cf defendant King in the ZRC bank- 


Tuptcy proceedings, 
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8. I obtained the SEC's advisory report oa the EIC 
reor,.aization plan, which was filed with the Court is Au*ust 
1975, from the Chicago Office of the SEC in the fall of 1975. 
The author of the advisory report, James Erichstadt of the 
Caicago SEC Of *ice, inforued m= that he did not review 
testimony of defendants King or Boucher in prepering the 
report, nor did he ever have transcripts of such testimony 
in bis possession. 

9, “Trustee's Application 65" was filed in 
February 1973, five wonths befcre Beucher'’s August 1973 


depositicn by the trustee's attorney, I receivedit sometime 


1973, although I do not specific ” “euenber where I 
received ic, 
10, “ot remember where or when I received the 


notices to and si.temer*s by John King's creditors, and the 
statement by King to his creditors. I do not believe that 
they pertain to Xing’s benkruptcy testincny, 

ll, Dennis Waldeck of the Chicago Regional Office 
of the SEC was present in 1971 at a heering in Dallas, Texas, 
cn the question of whether to transfer the KPC bankruptcy 
proesedings frem Dallas tc Denver. The S"C is, by statute, 
@ party to all corporate bankruptcies, and Waldeck appeared on 
behalf of the SEC, Waldeck informed we yesterday that he 
recalls speaking to the presiding judge abcut the iammity 
problem, as the Organized Crime Control Act had recently 
been enacted, ‘The Chicago SEC cffice did not obtain a copy 
cf the transcript, and Waldeck did not at any time inform 
anyone in the SEC's Denver Regional Office or the Ddvisicn 
of Enforcement of the SEC of any of the contents cf Zoucher's 


tastincny at the bankruptcy hearings. 


Jaw sdl 


A oj9 | 


12. Mr, Ualdeck alse told me that he worled with 
the SEC Denver fegional Office on the aencrandum cn insulating 
enforcement persc<# 21 from possibly immmized testinony, 
previous]; submitted to this Court with the affidavit of 
John J, "uly, Jr. Me, Waldeck states he did not particizate 
in erit's: the SEC's August 1975 adviscry repert on the ERC 
Reorgan.(za tion. 


at i, /> 


Tho say voy STELY 
Sworn to before m- this 
day of May, 1976 


NOTARY PHELIC 


UNITED STATES DISTRICT COURT 


DISTRICT OF COLORADO 


JNITED STATES OF AMERICA 
Vv. 


JOHN McCANDISH KING 


) 
) 
) 
) 
) 
) 


AFFIDAVIT 


MORRIS SILVERSTE1N, being duly sworn, deposes and says: 

1. That I am a citizen of the United States residing 
at 4545 MacArthur Boulevard, Washington, D.C. 

2. That I am presently a Trial Attorney in the Fraud 
Section, Criminal Division, United States Department of 
Justice, Washington, D.c. 

3. That from May, 1968 through June, 1972, I was a 
Trial Attorney with the General Litigation Section, Tax 
Division, United States Department of Justice, Washington, D.C. 

4. That in this position, I was responsible for 
representing the Internal Revenue Service in the bankruptcy 
E-Oceeding entitled In Re John McCandish King which «us filed 
in United States District Court, Denver, Colorado in June, 1971. 

5. That I was present at the testimony given by 
John McCandish King in that proceeding during the summer of 
1971 and did personally cross-examine Mz. King. 

6. That at that time I was aware of the provisions of 
the Bankruptcy Act which allegedly gives a witness imm:nity 
from having his testimony (or leads developed therefrom) 
used against him in criminal proceedings. 

7. That I never communicated any information regarding 
the substance of mi. King's testimony to anyone in the 


Criminal Division, United States Department of Justice or the 


; : A 017 


Securities and Exchange Commission. 


' 
ho 
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8. That my only communication with anyone regarding 
Mr. King's testimony was with attorneys in the General 
Litigation Section, Tax Division, United States Department 
of Justice; attorney and agents of the Internal Revenue 
Service who were involved in the dispute regarding the 


civil tax issue between the government and Mr. King. 


Sworn and subscribed before me 


—_ 
this |‘ day of May 1976. 


Zz 
GIVEN UNTO MY HAND AND SEAL OF OFFICE this /7~ day 


of LGA, , 1976. 
f° ; 


SLEEL ee, 
Notary 4iC in ana tor tae 
District of Columbia 


My Commiesion Expires August 14, 1995 
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UNITED STATES OF AMERICA, : 
Plaintiff, : 
-against- : 
JOHN M. KING and A. ROWLAND : 73 CE. 10 
ne : MEMORANDUM 
Defendants. 
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In motions that are extravagantly tardy, 
defendants moved, short days before trial, for dis- 
missal of the Labboeeent againse them, or, alternatively, 
for a hearing, on the ground that each of them had 
received use immunity under § 7(a) (10) of the Bankruptcy 
Act, 11 U.S.C. § 25(a) (10), and that the prosecution . 
has used evidence in obtaining the indictment as 
2 result of this testimony. 

As to defendant Boucher, there is a powerful 
demonstration that his testimony, given on August 6 
and 7, 1973, in the bankruptcy proceedings of King 
Resources Company, pursuant to § 167 of the Bankruptcy 
Act, was not covered by the protective immunity of 
§ 7(a) (10). United States v. Castellano, 349 


F.2d 264, 273-74 (2d Cir. 1965), cert. denied, 383 U.S. 


+. 


928 (1966). Even apart from that, however, there are 
decisive reasons why the motion for dismissal must be 
denied and why the trial must not be delayed for the 
hearing defendants propose as an alternative. 

The Government, driven to respond in haste 
(and properly requesting an adjournment of the trial 
even to accomplish that much), makes a s*rong showing, 
through affidavits, that no one connected with this 
prosecution had access to or read the transcripts of 
the bankruptcy testimony; that at most there were a 
few occasions on which anything at all relating to 
the testimony (such as an index to one deposition, or 
newspaper clippings) came into the possession of one or 
another of the prosecution’s staff (and most of these 
occasions were post-indictment); that no one recalls 
anything of relevance from these possible scraps; 
and that no new lines of inquiry were opened, and no 
evidence @iscovered, as a result thereof. This showing 
may well prove to be decisive, United States v. Bianco, 


Docket No. 75-1244 at 3112 n.10 (2d Cir. April 8, 1976) 


(reserving the question of whether proof of non-access 


could alone satisfy the prosecution's Kastigar burden). 
Going further, the Government has submitted 

in camera an affidavit and documents which demonstrate 

substantial independent and prior sources of its evidence. 

The court has examined these materials. Cf. United States 


a 


v. Boyd, 404 F. Supp. 413, 416 (S.D.N.¥. 1975), 
aff'd, Docket No. 75-1393 (2d Cir. April 15, 1976). 

They are substantial. It would be senseless now, 

on the eve of trial, to require anything more. Whatever 
might be appropriate had the motion been made, as it 
could have been, many months ago, the sound course in 

all the present circumstances (including the powerful 
indications that there is n0 taint). is _to postpone 
decision, leaving open reconsideration after trial 

if there is an occasion and a desire for that. 

See United States v. Nolan, 420 F.2d 552 (Sth Cir. 1969), 
cert denied, 400 U.S. 819 (1970); cf. United States 

v. First Western State Bank, 491 P.2a 780, 787 (8th 

Cir. 1974}. At that time, the Government's evidence will 
have been presented, and the issue may be explored with 

a precision and a directed scope that would be impossible 
at this point even with a further delay in a trial 
already too-long PTE Accordingly, “good cause” 
is found for postponing until after trial a final 


determination of these motions. Fed. R. Crim. P. 12(e). 


Moreover, a pretrial hearing might necessitate the 
Government's examination of the bankruptcy testimony, 
complicating later consideration whether there was 
any resulting taint at trial. See United States 

v. Bianco, Docket No. 75-1244 at 3116-17 n.14 

(2d Cir. April 8, 1976); First Western State Bank, 
oa—,, 16. ct 2 "- -  - 
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Both motions are denied, subject to possible 
renewal after trial. If there is a conviction, the 
burden will be upon dewJendant or defendants to 


renew so that a hearing may be scheduled without 


delay. 
i 
So ordered. | 
Dated, New York, New York MARVIN E. FRANKEL 
May 21, 1976 if a ne Sevreceeraieats 
A ae SEED 


U.S.D.J. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 
JOHN M. KING and A. ROWLAND 75 Cr. 70 
BOUCHER, eeucnauneie 


*Defendarts. 


FRANKEL, D.J. 

Defendant King has moved for disclosure of the 
results of certain electronic surveillance. The logs 
of the overheard materials have been submitted to the 

court for in camera inspection. This material is found 
to consist of two conversations to which Mr. King was a 
party, although not, by any stretch of the imagination, 
the "subject" of this surveillance. The conversations 
were overheard during the course of electronic 
surveillance authorized by then Attorney General John 
Mitchell; Attorney General Edward Levi has certified 

by affidavit that the eavesdropping related to foreign 
intelligence activities. 

Having considered the materials in question, 


tegether with the legal presentations of the parties, 


» werner ; , , 
The Court has been informed that, pursuant to regulations in 
force at the time, the tapes were destroyed. 


: A 523 


the court reaches the following conclusions: 

(1) The surveillance in question was not 
unlawful. United States v. Butenko, 494 F.2d 593 (3rd 
Cir.), (en banc), cert. denied, 419 U.S. 881 (1974); 
United States v. Brown, 484 F.2d 418, 425-"7 (Sth Cir. 
1973), cert denied, 415 U.S. 960 (1974). 

(2) In any event, the things heard are so 
patently unhelpful to the movant, i.e., so plainly 
unrelated to the subjects of this prosecution, that 
there is no need for deliveryof this material to the 
defendant. See United States v. Lemonakis, 435 
P.2d 941 (D.C. Cir. 1973), cert. denied, 415 U.S. 989 
(1974); United States v. Brewster, 506 F.2d 62, 64 n.l 
(D.C. Cir. 1974). 

The motion for production is denied. 


So ordered. 


Dated, New York, New York 


MARVIN E. FRANKEL 
May 21, 1976 


U.S.D.u 
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STATE OF COLORADO ) 
CITY AND COUNTY OF DENVE? ) 

I, WILLLAM R. McDONALD, being first duly sworn, do sclemly 
swear that [ was employed by the Internal Revenue Service act Denver, 
Colorado from September, 1962, until Jume, 1973; that during the course 
of said employment I was involved ic the examination of tax matters 
relating to John M. King; chat I was present at depositions where John 
M. King testified as to those tay matters and that I was aware that John 
M. King's testimony was given under immunity from criminal prosecution; 
that all facts chat I obtained in the course of my tax examination of 
John M. King were confidential and not to be disclosed to or discussed 
with persons outside of the Internal Revenue Service; as a result I did 
mot a. any time in any manner communicate or transmit any information 
obtained or received as a result of my tax examination or John M. King's 
testimony to the Securities Exchange Commission, or the Criminal Division 
of amy United States Attorney's Office, or the Department of Justice out- 
side of the Tax Division. 

Purthear Affiant sayeth not 


Dated this 18th day of May, 1976. 
4 
WM, 


Subscribed and sworn to before me this 18th day of May, 1976, by William 
R. McDonald. 
WITNESS my hand and official seal. 


My commission expires June 26, 1976. 


(Seal) Notary Public 


ay? an A 25 


IN THE UNITED STATES DISTRICT COURT FOR THE 


S SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaincifé, 
* Vv. CASE NO. 75-CR-70 
JOHN M. KING and A. ROWLAND BOUCHER, 


ed 


Defendants. 
AFFIDAVIT 
) See eves 


JOHN D. MOATS, attorney for Regional Counsel, Internal 
Revenue Service, Denver, Colorado, being first duly sworn, 


deposes and says: 


* 
1. I ama duly commissioned attorney of the Chief Counsel's 
| Office, “aternal Revenue Service with post of duty in Denver, 
e Coloradd, and performing my duties under the Assistant Regional 
Counsel, Denver, Colorado. 
2. In my capacity as an attorney for che Chief Counsel's 
Office, I was assigned as a tax trial attorney to the John M. 
oe 


King tax case on May 1l, 1972. 


3. At the time of my assignment to the King tax case, I 
was aware of the immunity provisions provided by the Bankruptcy 


4 
acc. 


4. The immunity previsions of the Bankruptcy Act were 
considered and <iscussed in my conversation with Mr. Jack 
- Kelly, of the Securities Exchange Commission in Denver, Colorado. 


I was specifically advised by Mr. Kelly that he did not want 


of any kind pertaining to testimony 


proceeding. I, in fact, gave hin 


e I discussed any part of che John M. 
th attorneys for the Criminal Division 
stice, either from Washington, D.C. or 


Attorney's Office in Denver, Colorado. 


a@ representative of United States 
|, first contacted me during August 1975. 
y provisions of the Benkrenotcy Act with 
d him that I wanted to proceed very 
e would be no pirsibility of providing 
- I can remember no information given 


result of John King's testimony in the 


we written request of United States 

1, certain documents were provided 

we Service files in Denver, Colorado. 
documents were obtained as a result of 
in the bankruptc proceeding. A file 
Lippings relating to John King was 


tin for the United States Attorney. 


references to Mr. King's bankruptcy 


O88 


027 


istimony, however, the contents of this file was not discussed 


th Mr. Von Stein. 


ad 2 rT ae 7 : =» * 
JOHN D. MOATS 

Attorney, Regional Counsel 
Internal Revenue Service 


A gh 
Sworn to and subscribed before m this // - day of 
bili: stem , 1976. 
J 
= 
a _— — 
+, . ro a. / 
; “ ~ 
Notary Public 
- , 
My commission expires: SE SR Jf re a 
ul 
J 
« 4. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


!' UNITED STATES OF AMERICA, 


in 


: COUNTY OF NEW YORK ) 


Vv. 3 73 C.& 70 .3B.F.) 
| JOHN M. KING and 3 APFIDAVIT 


A. ROLAND BOUCHER, 


Defendants. 


STATE OF NEW YORK j 
: S8.: 


JOHN J. McCANN, being duly sworn, deposes and says: 

1. I am a partner in the law firm of Donovan Leisure 
Newton & Irvine ("Dorovan Leisure"), 30 Rockefeller Plaza, New 
York, New York 10026. I have been advised by Assistant United 
States Attorney John R. Wing that the defendant John M. King has 
filed a Motion Seeking to Dismiss the Indictment in the above- 
captioned action on the ground that the evidence upon which the 


indictment is based was obtained as a result of information 


{, derived from immunized testimony given by Mr. King in certain 


| bankruptcy proceedings instituted on June l, 1971. 


2. At Mr. Wing's request, this Affidavit is submitted 


to clarify the record with respect to the nature of documents 


' made available by Donovan Leisure for inspection and copying 


by attorneys associated with the Securities and Exchange Commission 


: and the United States Attorney's Office for the southern District 


of New York. 
3. In June, 1970 Donovan Leisure was retained by The 


Fund of Funds, Ltd. to investigate the circumstances of certain 


hie we GN I ee Le 
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revaluaticns of the assets of The Fund cf Funds, Ltd. John E. 
Tobin was the partner in charge of Donevan Leisure's investiga- 
tion. Shortly after our firm's engagement, I became the senior ‘ 
associate assigned to that matter. My work on this matter con- 
i) tinued until approximately the middle of January, 1971, at which 
time our investigatory work terminated and Donovan Leisure's 


representation of The Fund of Funds, Ltd. came to an end. 


4. During the course of its investisation, Donovan 

|! Leisure accumulated and prepared certain documents which related 
i! to the dealings between The Fund of Funds, Ltd. and King 
Resources Company. Beginning in 1973, under my supervision 


1) certain documents which had been obtained or prepared during the 


i) Course of that investigation were made available for copying and 

|| inspection by attorneys associated with the Securities anc 

{| Exchange Commission and the United States Attorney's Office for 

f the Southern District of New York. All of the documents producec 

; to the government attorneys had been received or prepared by 

i Donovan Leisure during the course of the investigation on behalf 

i of The Fund of Punds, Ltd. and prior to June l, 1971. 

5. 1 am aware that Donovan Leisure representec a 

i, ereditor at John M. King's personal bankruptcy proceedings, which | Ld 
commenced on June 1, 1971, almost six months after Donovan 
Leisure's efforts on behalf of The Fund of Funds, Ltd. had ceased. 

6. I have never been told anything about Mr. King's 

testimony at his bankrupte proceeding and I am advised by Mr. © 


Tobin that he has never been told anything about Mr. King's 


ajo 


ASH 


Lo oP ee 6 eee ee ee 


testimony at his bankruptcy proceeding. 


f / 
/ 
i! Sworn to before me this Aces C / 


| 19th day of May, 1976. 
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STATE OF COLORADO 


CITY AND COUNTY OF DENVER 


James E. Bye, being first duly sworn upon oath, 


deposes and states as follows: 


l. I have been a partner in the firm of Holme 
Roberts & Owen since 1960. 

2. From time to time, between February of 1967 
and August of 1970, Holme Roberts & Owen represented King 
Resources Company on several matters. 

3. Pursuant to a subpoena duces tecum, dated 
December 12, 1973, I, on behalf of Holme Reberts & Owen, 
furnished to Mr. Thomas Von Stein, as an officer of the 
UG. S. Securities and Exchange Commission, certain documents 
that we had prepared on behalf of King Resources Company 
or International Resources Limited, a wholly owned subsidiary 
of King Resources Corpany, prior to the termination of our 
representation in August of 1970. 

4. International Resources Limited and King 
Resources Company waived the attorney-client privilege in 
connection with the subpoena duces tecum served upon Holme 
Roberts & Owen. 

S- At the time the documents were furnished, Mr. 
Von Stein asked me certain questions relating to those 
Gocuments which I answered to the best of my knowledge and 
belief. To the best of my recollection, those discussions 


were limited ts those documents and related matters occurring 


prior to the termination of Holme Roberts & Owen's representc 


tion in August of 1970. 
6. To the best of my recollection, I am unaware 
of any testimony by Mr. John M. King in his personal bankruptcy 


proceedings, except for matters that related to proceedings 


a. 


the Internal Revenue Service, and, to the 
best of my knowledge, cic not transmit to Mr. Von Stein, 
any information relating in any way to any testimony that 


Mr. John M. King may have given in his bankruptcy proceedings. 


la ¢ 


Jame’ E. Bye 


———— 


Subscribed and sworn to this 18th day of May, 


1976. 
y ‘ys , | ~ 
cht ¢« Lo Oey ae 
7] Notary Publ—. 
gy a - 
My commission expres: Doig 29.1IGTE 


AFFIDAVIT 
STATE OF COLORADO ) 
)ss. 


CITY AND COUNTY OF DENVER ) 


James C. Owen, Jr., being first duly sworn upon 
oath, deposes and states as follows: 

l. I have been a partner in the firm of Holme 
Roberts & Owen since 1961. 

2. From time to time since June l, 1971 I have 
attended meetings or hearings involving the Chapter xI 
bankruptcy proceedings of John McCandish King (No. 
71 B 1630, filed in the United States District Court for 
the District of Colorado on June 1, 1971). I made such 
appearances on behalf of a substantial creditor of Mr. 
King and his wife, Carylyn Becker King. 

3. I am aware that my law firm represented King 
Resources Company, of which Mr. King was chief executive 
officer, between February 1967 and August 1970, when we 
terminated such representation. 

4. I did not, to the best of my knowledge, in- 


part in any way to my partner, James E. Bye, any informa- 


tion pertaining to the substance of Mr. King's testimony 


. H 5234 


Ae34 


which he may have given in his Chapter xI bankruptcy proceed- 


ings or of any document introduced or discussed at such pro- 


‘ 


C (7 / 
James C. Owen, Jr. 
| / 
\ 


Subscribed and sworn to before me this 18th day 


ceedings. 


of May, 1976. 


a at, Di Fi msekh 


wnotary Public 
eee" 


My Commission Expires May 29,1878 


1, William S. Sims , State that 


reside c: 11700 Point West Drive, Little Rock, Arkansas 


~ 


I am currently employed as Chief, Examination Branch with the Internal Revenue 


Service in Little Rock, Arkansas. Prior to my appointment to this position, 


I served with the Internal Revenue Service in Denver, Colorado. During the 


years 1971 and 1972, one of my assignments included the examination of the civil 


tax liability of Mr. JOHN M. KING of Denver, Colorado. 


In connection with my duties during this period and specifically the civil tax 


examination of MR. KING, I was present on at least one cccasion where MR. KING 


was deposed concerning his civil tax liability. During this period of time, I 


and my associates were aware that KING'S testimony was immune under certain 


sections of the Bankruptcy Act. 


To the best of my memory, I did not commmicate any information concerning 


the civil tax liability of MR. KING to any officials of the Security and 


Exchange Commission, to any official in the Criminal Division of any U. S. 


Attorney's office or to attorneys of the Department of Justice outside of the 


Tax Division. 
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I have read the foregoing statement consisting of oe pages, each of which | have signed. | fully under- 
Stand this stctement and it is true, cccurcte and complete to the best of my knowledge and belief. I made the 
corrections shown and placed my initials opposite each. 


1 made this stctement freely and voluntarily without any threats or rewards, of promises of reward heving 
been made to me in return for it. 


JT & ae oi 


(Signature of af iant) 


et 


. \ (Signasure) 
nani Fikle 
(Tithe) (Signature of witness, if any) 


Internal Revenue Service 
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BEFORE THE 


SECURITIES AND EXCHANGE COMHISSION 


ow @ te @ @ in we ~@ & ww os a x 
In the Matter of: 

FULD OF FUNDS, LTD. Pile No. HO-669 

(KING RESOURCES COMPANY ) : 

iter alte as tae as Sa Ma . oy, 


Seventh Ploor 

Federal Office Building 
19th and Stout Streets 
Denver, Colorads 980202 
Thursday, September 6, 1573 


Eximination of MR. ERION E. NOWELL, regarding the 
above-entitled matter, was conducted in private conference, 
beginning at 10:15 o'clock a.m. 

APPEARANCES: 

MR. THOMAS von STEIN, Attorney, Securities anda 

Exchange Commission, Division of Enforcement, 

Headquarters Office. 

MR. JOHN J. KELLY, Attorney, Securities and Exchangs 


Commission, 19th and Stout Streets, Denver, Colorado, 
° 80202. 


| 
| 


ww Fe “wie = 


a cae A N89 4 


1 MR. VON STEIN: If, at any time you want to go 
- | off the record, just say off the record and we will tell ak 
3 Reporter to go off the record. 
4 EXAMINATION 
9 | BY MR. VON STEIN: 
6 Q Would you state your name and address, please? 
7 | A My name is Srlon E. Nowell, my address is 2735 
‘8 South St. Paul, Denver, Colorado, where I have resided for 
9 some 15 years. 
10 Q Your home phone? 
J 11 | A 756-8101. 


Q Mr. Nowell, there do exist in Denver pending at 


this time various benkruptcy proceedings associated with 


Imperial American Resources. Have you participated in any 


of them, or read any of the testimony of any of them? 


5 & & = & & 
————— oe 


Off the record, please. 


ue (Whereupon, a discussion was had off the record.) 
19 | MR. VOW STEIN: Back on the record. 

20 A (The Witness) I havre no knowledge personally cf 
21 | the bankruptcy proceedings of any of the parties or 

22 companies. I have not participated aor testified in any, 
3 and I have not read any of the proceecinus. 

24 Q (By fir. von Stein) Has anybody told you bout 

25 | 


John King, Color2do Corporation and King Resources Company, 
i 
any of them? 


i ~ 


le 2 


> 


a os A san ° 


aaah | | 
1 A Yes. | 
2 | Q What, in general, have you been told ane by whom? | - 
> 3 | A I think it would be more in the nature of a 
Hl conversation with friends and of the acquaintances. I have 
. not been -- : : 
6 | Q Has anybody told you of any of the testinony that S 
f | they were familiar w. * in any of the AE MRD aa 
8 MR. JOBN J. KELLY: Perhaps to refresh your . 
® | recollection, have you had any conversations, say, with this 
10} mr. Fairchild or anyone like him sayiig, do you know | 
jl | Mr. "xX" was on the staud today, and he said this about th * 
° lo land deal you were in, Mr. “y" was on the stand and said that 
13 the records were falsified in this land deal transaction you 
14 | were in? : 
; us | MR. VON STEIN: Anything of that nature? 
. . 16 MR. KELLY: Real specifics. We are not getting e 
7 into it was a rough . time over there today or it doesn't 
\ sed look. like we are going to go into bankruptcy, or we will so 
: 19 into bankruptcy. Did these conversations involve any ® 
” descriptions as to what had taken place at these bankruptcy 
ai proceedings? 
& 
oe THE WITNESS: Prior to bankruptcy? 
23 MR. KELLY: No, no. We are just interested, sir, 
| 24 in any conversations you had with anyone involving what th | # 
25 Person may have told you as to what took place at any of | 


o ASH 


ener ee te! 


3 ity & | = 
“ 4 
™, 54i. 6 
o F be S 
these bankruptcy proceedings, and of the bankruptcy 
proccedinss of interest or the King Resources bankruptcy 
proceeding, Colorado Corporation bankruptcy proceeding, 


John M. King's arrangement, which is taxing place in the 


——s 


- 


bankruptcy court, and of the Imperial American Resources 

bankruptcy proceeding.. ; ‘ * 
THE WITNESS: To the best of my knowledge, I do 

not know anyone who testified at nin of those gemeneticines 


except perhaps by newspaper reports. 


MR. KELLY: Can you recall what these newspaper 


reports were? at a | . : : 

THE WITNESS: There have been ny | 

MR. KELLY: Any that stick in your head, some that 
might have been of a personal interest ts you? | 

THE WITNESS: I can't remember any that would save 
been of personal interest to me. The last snitiaaiins story 
that I can remember pertaining to KRC, Colorado Chamero 
would’ be the Pranklin Supply lark story. 


MR. KELLY: Right, which is the Story about a week 


- 


- 


Or SO ago? 

THE WITNESS: Last week. Since then there have 
been time to time newspaper reports pertaining te the trustee 
in bankruptcy at KRe doing certain tningss, making announcements 


of being able to retire debts, pay off liens on oil wells, 


and things of this nature. To my personal knowledge, I don't 


‘ 


‘ , ‘ | 
ef a ; A sa2 7 | 
A s¢a 


1 know Of anyone that testified at any of those proceedings. be 
7 MR. RELLY: Well, now the question, thoush, is z 
,| not whether you know of anyone wito testifiec, but whether you’ ‘ 
4 have learned from someone else who may have not testified, 
5 as to what someone else testified to? 
S, 6 THE WITNESS: Yes. I think perhaps Paul Fairchild a 
7 | with Natural Resources Corporation and I had conversations 
8 : from time to time, perhaps two or three, pertaining to the 
Dies 
9 ! bankruptcy proceedings, primarily of King Resources as it . 
0 | aifected particular properties of Natural Resources 
| 
| Corporation. e 
MR. KELLY: Was Mr. Fairchild telling you what 
tt . 
13 people had testified to at the proceeding? 
14 | THE WITNESS: No. No, he was telling me more or ® 
15 less cause and affect that he could not trade on a particular 
16 Property until such time as bankruptcy proceedings moved 
17 | along to a better point; that the inate sine having to go 7 
; 18 | to the Court to obtain certain authorities, and as a partner 
. 19 pres King Resources, he therefore couldn't farm out, sell, e 
20 || or trade some particular property. 
2) : MR. KELLY: The conversations, then, with 
22 Mr. Fairchild were in the nature with respect eee er bg 
23 properties that were the Subject of negotiation, the 
24 negotiations could not be finalized until Some administrative 
e 


’ 


25 act of the bankruptcy trustee was effective; that was holding 


8 
ASY3 1 up the show? / 943 Ki 


| 
| 
THE WITNCSS: Correct, and these conversations 


| | 
| | 
2 ¥ | 
3 | were initiated and conducted in the lisht of exploration 
a and of the drilling, and of the oil and the sas, and of the 
5 | mining industry rather than pursuing specifically any data 
| or information pertaining to bankruptcies. 
7] - MR. KELLY: You pronounce your name “Nowell"? ~* 
| THE WITNESS: Nowell. | 
; 
° | MR. KELLY: Mr. Nowell, it appears that the 
10 | Colorado Corporation bankruptcy proceedings has been hotly 
11 | contested, and 1 believe the status now is that there is a * 
12 | receiver in and there hasn't been a final determination if | 
13 @ bankruptcy is going to proceed, whether or not Coloradsa 
14 will be declared. | 
15 THE WITNESS: I have no knowledge of that. 
16 MR. KELLY: Well, I was giving that as a matter of 
7 background since you did work for Colorado; did you not? 
18 X 
s THE WITNESS: Yes. 
19 MR. KELLY: Since this was apparently a hot issue 
20 | as to whether or not it would go in and this was a former 
21 | employer of yours —— or are you still with Colorado? 
22 THE WITNESS: Wo. 
23 | MR. KELLY: Well, it isa former employer of yours. | 
24 | You would have been particularly interested in that davz., 


25 | what was going on, whetiier or not Colorado was going to go 


A sty 


to 


24 


9 
~ ‘ Fi 544 
into bankruptcy and if that was the case, at you would be 
particularly interested, whether or not you recall anything 
about that proceeding or any events that took place in that 
Colorado bankruptcy proceeding. 

THE WITSIESS: From what point, prior <o the 
bankruptcy? 

MR. KELLY: No. I am saving it ie a hotly " 
contested proceeding, and you are a former employee, and 
putting those two together, I would believe you nuaia Ee 
interested in finding out the outcome of that battle, and 
so my question to you is did you eutione the battle blow by 
blow or do you recall any blows? | 

THE WITNESS: No, I did not follow it. 

MR. KELLY: Now you say -- 

THE WITNCSS: Excuse me, may I expound on that? 

MR. KELLY: Sure, go ahead. 

THE WITNESS: Somewhat. My seildnaihinis is that of. 
being a land man, and an explorationist. My tenure with the 
Colorado Corporation was probably not more than a year or a 
year and a half out of a 30-year career. ‘"; employment and 
the cortinued employment requires that I have the trust and 
the confidence of the oil fraternity and of the industry. I 
felt that when all of the actions that were commenced by all 


the parties involved, most of which occurred after I left, 


that a resulting taint on everyone, employees, all employces, 


a ee ee ee — 


ASUS 


1 


| 
| 


~ 


- of the Trustees in bankruptcy. I don't even know them. I 


‘and I don't even know who the employees are of these 


‘companies today. 


exploration that we did do, we will give you this admonition, 


a > AR sas 
10 


at those corporations existed. This affects a man's earnings | 
power, and to the best of my ability and lnowledge, I turned 
my back on it, and I said I wished the hell that I had never 
seen i!‘ nor heard of it, and I don't want to be involved in 
any more of it, and the sooner I get it behind me ard get 
engaged in new activities, the more to o liking. The ‘Sooner 
it will disappear as an ominc.:. on my career. So, I have not 
followed, I have not conversed, to the best of my 
recollection. The last time I talked to John King was in 


the fall, I think, September, 1970. I have not talked to any 


don't know who the attorneys are for these companies today, 


i MR. KELLY: ‘All right, sir. Would that 


that in framing your answers to any questions we might pose, 
we don't want in your answers any information that you know 
has come. from the bankruptcy proceeding. All right. 
TEE WITNESS: I don't have any. 
MR. KELLY: I'm just saying that. 
FXAMINATION (Resumed) - 
BY HR. VON STEIN: | 


Q We have in front of you the Formal Order of 


Investigaticn, which you had an oppor tunity to read when we 
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' Conference Room 
Seventh Ploor 
Pederal Office Building 
ae ae Denver, Colorado 
10 | ee: Priday, Septexber 28, 1973 


a : * ae : pe TE Aa Cee 


Examination of iWILLIAN M. BOOTH, IR. regarcing the 


6 KING RESOURCES COMPANY 


above-entitled matter was conducted in private conference 

beginning at 2:30 o'clock pm. s * che oe ee ae 
a ioe Bae ee eas ee Feu 

APPEARANCES: oer ae eee sn : oe | 


-HOMSON VON STDIN, Attorney, Securities and Exchans 
Commission. a Le , 


: PAUL B. RODDEN, Attorney, 600 Western Federal 
Building, Denver, Colorado, Counsel for Mr. Booth. 


{ a” Fr. 548 * 


[/ deter 13 U.S.C. Livi it's a Zederai cizense tu Gi.e2 raise 


eee ere 


| testimony or false dcocuzents to a federal officer. Under 18 


} U.S.C. 1621 wou commit perjury if after having been sworn you 


‘ 


give testimony you knew to be false. I*11 swear you now. 


WILLIAM 4. DCOTH, IR. 


° . having been first pane sworn, was examined and testified as 
7 follows: ; A ak 26 : 
' ~~ : : =a ees 
ee ” BKAMINA?ION | Be, 
® } oO ME Sabet a 
P| By me. von stzmts an hei sees 
po Q Have you learned anything fron spoaking to. or : have 
e as you learned anything — any of ne testizony seme has <n 
- 4aven in any of the various bankruptcy proceedings of Ring 
. ” S 
a - Resources or associated companies here in Denver? ‘That is to 
& : ‘ | ea ae 
“ say, have you discussed anybody's testimony with them and 
15 ee ne A 
learned something from then? : Waa ctA ee 
16 - ey a 
A No. O. eee o 
@. -™ ‘ ~: a Fe sale 
Q Can you “hink of anything that you've learned fron 
18 : 
any of the testimony which has been given in bankruptcy pro= 
? 19 ; . 
9 ceedings? 
20 F 
A I can*t recall ever discussing any testimony on 
21 
these bankruptcies with anvone and I don't remember ever 
* 22 ' :, 
XY seeing any written testimony. 
23 
Q Would you state vour name? 
24 
° A William M. Booth, Jr-« 
““ : 


' " You hore adeirerd and shone? 
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Commission. . 


24 


25 


SECURITIES AND EXCHALGE CC:MMISSION 


Examination of STANLEY B. HALLMAN, regarding the 
above-entitled matter, was conducted in private conference, 


beginning at 2:30 o'clock p.m. 


THOMAS von STLCIN, Attorney, Securities and Exchange 


> AF ss0 


File No. 10-669 


Room 7224 

Federal Office Building 
Denver, Colorado 80202 
Monday, October 1, 1973 


STANLEY B. HALLMAN, pro se. 


~ 


I was the treasurer. 
2 Q And how long did you stay? | 
ee” Ky A I was the treasurer and/or vice president of Colorado 


4 | Corporation until September or October of 1971. 


5 Q And what did you do after that? 

* 6 A I weit’ and was self-employed. 
7 Q And what duties did you perform while your title’ 

° 8 = tax man? 
9 | A I spent some time becoming indoctrinated with King 
10 |Resources, and then worked in connection with the familiari- 

e lM weithad of the tax programs that King Resources utilized, and 
12 |tried to give them any other ideas which I might have that 
13 |we would, perhaps, improve some of the programs thac they had. 

: 14 ) Q Had your background been in tax work? 
15 A Yes, sir. 

e 16 Q Can you think of anything which you have learned ij 
17 |from speaking or in any manner from any of the testimony which 
18 |}as been given in the various bankruptcy proceedings involving 

ad 19 Ithe King or King related companies? Can you think of anything 
20 ithat you learned from any of that testimony which may have 

. 21 Ibeen given in any of those prrceedings, or any areas of infor- 
22 Imation which you may have learned? 
23 | A I guess I don't follow you. 

& 24 Q It is possible that you may have either read some- | 


25 tbody else's testimony in a bankruptc, proceeding or spoken with 


| 
{ 


i = : 

i} i. A 7 

i one i; @ 
i| somebody who gave tastimony in a bankruptcy proceeding. IL 


' 


would like to know if you have done either of those things ys 


oe if there is anything you can think of that you have learned @ 


from that testimony, not your own testimony, but from somebody! 


'to which you know could only come fr: . what you have learned 


else? ‘“ 
A Well, I have spoken to Hr. Ocrant,and Mr. Hulsey, ” 
- 7 || and they have informed me that they were invited to testify 
8 in some of these proceedings, whether it was bankruptcy or e 
3 iiwhac, « don't recail. 
10 | Q Do you recall anything that you have learned from 
; 11 | them? 
” A Well, Mr. Hulsey said that the S.E.C. has talked to 
13 Ihim about sou of the tvansactions in which he has participated. 
14 Q Was this jusc recently? Well, if the S.E.C. talked i 
- 15 | with him, that is sient, I am just thinking about if he ele 
o8 * - iu the bankruptcy proceedings? . i | | e 
- A I ton’t Imow if he testified in those. I don't know 
: e what cstitittuns he testified in, to be honest with you. | 
” ; Q Well, do you happen to know if any of your knowledze | ° 
aid of Colorado Corporation, King Kesources, somes from things | 
+ that you have learned from bankruptcy proceedings, or was it | ‘ 
22 jus’ ssussions of things you had already been aware of? 
a3 A More than likely, the latter. | 
a Q Well, if any questioning I may get into, the answer | s 
| 
| 
| 


ze A 553.28 


| 
1 in the bankruptcy proceedings, just say so and don't tell me. 


to 


I don't want information from that source. What were your 


3 ||'gGuties and functions in the Colorado Corporation during 1969? 


ES EES SS * ST 


4 A Well, they were varied, of course. The duties were 


on 


@ relative for the formation of the Colorado Corporation; not 


6 |lthe direct formation; but Mr. Ocrant and I were the only 


‘ 


employees of the Colorado Corporation for some time, so that 


~~ 


we did many things. My primary function would have been in 
9 ithe areas of taxation, primarily, any matters that related to 


10 |taxes. I also worked on mergers and acquisitions which had 


. . 11 || been contenslated and some of which were effected in the 
12 IColorado Corporation. 
& 13 Q Like what? 
4] A The acquisition of General American Development 
” Company by the Colorado Corporation. I also studied very 
. = substancially potential transactions between John Mecom 
17 | ond John M. King. 
‘ ss Q Dealing with what? | 
lt A Primarily all of Mr. Mecom's aeons: 
- | Q Could you tell me a little bit more about that? 
% " Mecom was to become a shareholder? 
{ 22 A No, Mr. Mecom and Mr. King were going to g0 into a 
33 partnership, with lr. ian contributing properties to the 
” i partnership, and Mr. King was going to contribute stock to the 
” leonpany. | 
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The above-entitled matter convened ‘for Snvestige- 


tion, pursuent to notice, at 2:00 p. eee ee 
Bt B ee aoe te ee 


~THOHSON VON STEIN, Esqs ao ts 


On Behalf of the witnnees. 


“om 


“BARL A. BROWN, JR., Rea: 


'1122 Southwest Tower 


*& 


a 


23 


24 


E 
: 


: 


ee 


oe She & 


dad to couperate in any potnible way that we 


MR. VON STEIN: Thank you very much. 


Mr. Hulsey, you have the right to be 
represented by counsel and your counsel has identified 


himself. Anything _you tell me way be used in sub- _ 


** 


ren procesdings, be aay civil or erininal, state 


or federal. 


¥+ “It is a federal offense to sive ‘false 


testimony or false documents tc a federal officer. 


Under 18 usc 1621 you commit perjury. if, after having 


pede: sworn, you give testimony you know to be false 
You don‘ t have ‘to tell ne anything ninne eddie tead 
i incriminate yuu ander the Fifth Auencment. 

Off the record a minutes | 


‘(Discussion off ‘the recor 4): 


MR. VON STEIN: On the record. 


the testimony given in_ in any of the various bankruptcy 
EE a 


reorganization proceedings of the King entities, which 


are now in progress? 


MR. HULSEY: Have lI -- 
MR. VON STEIN: Have you learned anything 
from them, from the testimony in any of those 


proceedings? 


eat 
scented 


Mr. Hulsey, b have you Saunas accliiiain from 
ee aE 


bs 


leon 


gn 


ent 


— RN. FROWN: Nave you read any of the 


MR. HULSEY: I have not read any of the 
testimony. All I have seen is newspaper articles 


that have been either printed here or in a si aera of 


‘ ‘*. 


~cases friends in Denver have sent ne. 
poe vou STEIN: | Do you res all any : seeeteeten 
! itens or areas ia which you have. learned something 


| sew from those clippings or from any of she testimony? 
SESE, oR. BROWN: Counsel, I am not trying to be 
but you are here- ‘to question him about his knowledge 


of ,h9 facts surrounding this, and what would be 


- Pe 
< 


‘pertinent about 4nformation he obtained fs on reading 
See eM, articles which are hearsay in thenselves 
and ‘not reliable, what would that have ‘to de with 
| your investigation? I am really asking for -= . 
. MR. VON STEIN: I would be glad to explain 
it. | ee ve, ChE Fas ee att a. 
We have a avobine:. “X do not wish any . 


testimony that I. get to be tainted in any way by 
testimony which cay heve been siven under an ismunity 
previston, which occurs in the bankruptcy acts. So 

I don't want -- I want tu know if he has learned 


anything from any of the bankruptcy proceedinzs' 


a 


ee, 
estimony, and that is ny problem, and that is why 


a —— Besa 


| 


} 
tesctinony? | 


mae | 


| 


| 
] 
| : 
; 


SR. UELSEY: well -- 

MR. VON STEIN: I mean, I don't ‘ats 

MR. HULSEY: When you say "learned" you 
don't mean decisions such as the Judge -- 4 

te oe MR. VON STEIN: . No, I want ween. there is 

any substantive information about events whick 
occurred in King Resources or Colorado Conn. or 
something like that, which came -- a 
‘MR’ HULSEY: I think I can answer that 20, 


‘.- 
». 


Earl. “0. K. fs = ia 
I have not. oa : : | 
MR. “VON STEIN: You see ny problen, Mr. > 
Brown, I hope. | pe 2. : gf re ; : 
MR. BROWN: Uh-Auh. lathe oie 
‘MR. VON STEIN: 0. K. ee ae 
ar F HULSEY: But ny probicn -— 
| MR. BROWN: I didn't understand £t, but 
all right. | | 
MR. HULSEY: My problem was when ‘wemeube 
eseneas every time you read Sunnis or whatenot, 
decisions or so forth, you learn something. O. KX. 


MR. VON STEIN: I will swear you in, 


Whereupon, 
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In the Matter of: : * 
FUND OF FUNDS, LTD., : File No. HO-669 
KING RESOURCES COMPANY $ 
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7 bd 
7607 Federal Building — % 
515 Rusk Avenue 
Nouston, Texas. 
Tuesday, Sctober 23, 1973. ’ s 
The above-entitled matter convened for investiga- 
tion, pursuant to notice, at 9:00 a. a. 
cs 


PRESENT: 
On Behalf of the S.E.C.: 


THOMSON VON STEIN, Esq. 


-—-~ 


eepsedrit. Slee S neegart teste polirs. 
‘ b 


li; be used in subsequent proceedings, be they civil or 


criminal, state or federal, 


3 | I have shown you a cory of the Formal Order 
‘| of Investigation. It's on the table in front of us. 
| You may refer to sf any time, if you wish. ™ 
7 Are there «iy questions you have concerning 
7 the Formal Order? 

8 | MR. MARRIOTT: None, 

9 MR. VON STEIN: You are here pursuant to a 
10 subpoena which I sent to you, which called for certain 
"if documents, which documents you have supplied, and 

oA your personal appearance was postponed until today. 
ot Off the record. 

4 | (Discussion off the record.) 

” MR. VON STEIN: On the record. 

= Have you learned anything from any of the 
* testimony which has been given in any of the bankruptec 
" proceedings in Denver relating to the King related 

” entities? 

me MR. MARRIOTT; None. Nothing. 

mr MR. VON STEIN: i will swear you in. 

” Wherapon, 

™ NEAL MARRIOTY 

” was duly sworn and upon examination testified as 

25 


follows: 


—_ 
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CSA REPORTING COMPANY 


OFFICIAL REPORTERS 
300 SEVENTH STREET, S.W. 
WAS INGTON, D.C, 20024 


TELEPHONE 393-3007 


Eide tT 


EE NS EEE TT ME ee Se 
| 
, : MR. VON STEIN: On the record. We are here to take 
| 
testimony this morning in the matter of Fumd of Funds, King | 
i 


Resources Company pursuant to a foraal order of investigation 


, i 
* | dated July 24, 1969. ' | | 
7 We previously supplied you with a copy ot the cenal 
. "| order. | | | 
, Cux witness this morning is Mr. Graydon D. Hubbard 
‘ ty . Me. Hubbard is here pursuant to a subpoena which I have ous 
P ” * on you. I note you have counsel with you as is your right. | 
ied Would your counsel plence state his -naue for the record. | 
~ oe MR. CCCHILL: H. Thomas Coghill, 1700 Broadway, | 
is | Denver, attorney for the witness. 
" : MR VON STEIN: Mr. Wubbard, anything you do teil 
e ” me may be used in subsequent pruccedings be it civil or | 
e criminal, state or federal. You don’t have to tell me any= 
- thing that would tend tc ineriminiate you. You commit wae 
. . | after having been sworn if you tell me something you know | 
‘ ' to be false. | | 
- | Under Title 18 U.S.C. 1001 it is a federal attiase| 
“f to give false testiaony and false decuments to a federal | 
22 | 


officer. for those purposes, I am an officer; is this 


elear? 


THE WITNESS: ‘Yes, it is. 
MR. VON STEIN: Can you think of anything which 


any of the various bankruptcy 2? 


in, 4 
' A O89 * 


vo learned fron testimony given under compulsion in 


the King entities, King Resources? 


counsel fo 


~~ S 


THE WITNESS: No. 


roceedings in Denver involving 


MR. VON STEIN: Also sitting in is tr. John Pfeifs: 
o 


x the Trustee of King Resouxces. 


that he is here with your consent? 


ee 


"45. 


Somers TS 


ie ee ee ee 


I wii) take it 


MR. COGHILL: We have no objection to his being 9 


MR. VON STEIN: Off the record. 
(Discussion off the record.) 


MR. » STEIN: On the record. 


wii@Feupon, 


after having been culy 


of investigation. To. 
Q Your hone add: 


fiome phone 771-4582, art 


GRAYDC:’ D. HUBBARD, JR. 


el 
aan aa 


_ nr 


BY MR. YON 
Would you st 
Graydon D. Mi 
We have previ 


Noe 


5021 South Bos 


sworn, testified as follows: 


of persomel in our 


te responsibility for 


| 


J 
if 


BLFORE THz 


SECURITIES AND EXCHANCE COMMISSION 


In the Matter of: 


FUND OF FUNDS, LTD. 


File No. H0-669 
KING RESOURCES COMPANY ee 


eae 0000 ine Se 


Room 7224 ; 
Federal Office Building 
Denver, Colorado 80202 
Friday, December 14, 1973 


™ 
- 


Examination of ROGER L. DAVIS, regarding the 


above-entitled matter, was conducted in private conference, 


— 


beginning at 9:00 o'clock a.n. rar. ee z 


THOMSON VON STEIK, Attorney, Securities and 


Exchange Commission. 


ROGER L. DAVIS, pro Se. 


ee ee eee eee. LS TO oe STEENEeuesse COLES SEES STS ORE emeEemereeay 


. 
CCC SSED Cem emameme os eee ce « 


~ * § 


w 


wn 


> 


lu 


11 


Whereupon, At o7 | 


ROGER L. DAViS 
having been called as a witness, was first duly sworn and, 
upon examination, testified as follows: 

EXAMINATION 
BY MR. VON STEIN: 

Q State your name, shenmat 


A Roger L. Davis. 


Q Your home address and phone: 


A. 4830 East 17th Avenue, Denver. My phone is 
i ee a 


388-4775. 
Q ‘Your business position? ree 
"eaten 


A I am Vice President of: King Resources under Mr, 
es 


Baer. 


Q What is your business address and phone? 
; ht 


A 201 South Cherokee, Denver. Phone is 778-7171. 
ccinabiainiadaindletgtiodslenain Stindatiiigiaaatmanins 


Q Is there anything that you can think of that you 


have. learned from testimony which is given under compulsion 
in any of the various bankruptcy proceedings dealing with ‘: 


King Resources or John King? 
A - No. | 


How long have you worked for King Resources? 


s 


Q 

A Since 1962. 
Q And, in 1968, what was your position? 
A 


_I was the comptroller. 


ae 


— x Oe se oT 


e 
ASA es 
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BEFORE Tiik SECURITIZS AND EXCHANGE COMMISSION 


| 
iS dia ae ee ae Ee 4 
: 
3 | In the Matter of: t ° 
4 Foup OF FUNDS, LTD., ; «File No. HO-669 ( 
KING RESOURCES COMPANY 4 % 
| ee ad x ) n 
7607 Federal Building, 
515 Rusk Avenue, 
' Houston, Tex4s. 
Sy o 
| Tuesday, October 23, 1973. 
The ebove-entitled matter convened for investiga~ 
tion, pursuant to notic2?, at 1:00 p. 2- e 
PRESENT: 
, On- Behalf of the S. E. C.: 
{ | a 
~ -THOMSON VON STETI*t., Esq- . 
On Behalf of the Witaess: 
K. RAY CAMPBELL, Esq., 
Suite 270, 2300 West Loop South, © 
Houston, Texas 77027. 
& 


ina ps the hteeee oat a fs. , , , = 
couteary be Corea i-nise prolicy. at 974 : 6 


Can you think of anything which you have. 
learned from any of the testimony which has been give 
in any of the bankruptcy proceedings of the King 
entities, which are now in process in Denver? Can 
you think of anything you have learned? 

MR. COOPER: Well, let me just -- I am not 
sure that - understand the source of this learning. 
Are you talking about these kinds of documents 
(indicating)? 

MQ. VON SIZLM: You have reed the 167 — 

M2, COOPER: Yes. | — 

MR. VON STEIN; And you have read other 
things which have coue to you through the mail as a 
K.R.C. sharcholder? 7 : 

MR. COOPER: Yes. 

MR. VON STEIN: All right. I don’t ae 
who uver or not they were particularly based on that 
weckinatns but assuming you have read that, aside | 
from that have;you learned anything that you knew to 
be from testimony given in any of the bankruptcy — 
proceedings? 

Mm. COOPER: Yeo, there's a number of 
statements in Mr. Baer’ 3 report here chat I didn't 
hoe ag much fnowledge of us shows up in ‘that statement 


MR. VON STRIN;: I sce, 


‘ ge aye _ 
Su greed veer be ‘ a 4 


fee eontracy lo Cleavrraget desc jrelieg- J : 
yi ae : 
“MR. COOPER: I have heard of a lot of these | e 


things but Tf don't have any real <= 


Mm. VON STEIN: Have you discussed with 


— 


anybody who has given testimony in the bankruptcy 


ret i 


td hats ee ete Oe» fe ren 


——— 
= = 


proceedings >» have you discussed his testimony with 


anette 


him? 


MR. COOPER: No. ' + 


aw 


wR. VON STEIN: ALL right. 
Let's make this typewritten page and a half 
which you have given ne as Exhibit 31. 
(Division's Exhib’t No. 31 was marked 
- £or tdentification.) : 
wR. VON STEIN: 1 will ewear you in. 
Whereupcn, a 
| C. HARRISON COOPER 


was duly sworn and upon examination testified as 


follows: - ' 
° EXAMINATION ~ ; 

BY MR. VON STEIN: : 

State yous full name, please. ° 

7 Cc. Harrison Cooper ee poate 

q . Home address and phone? 

a 8638 Oakford, Phone is 681-5286. ’ 
Business address and phone? 3 

A ._-317 Southwest sissiack,; eansiaite ae. 


bQ7-% ~ iu : vey 
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BEFORE Tit. a2 
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: @ 

eoeweseese®e @ > 4 | 

In the Matter of: : 
' FUND OF FUNDS LTD., : File No. 40-669 

_ KING RESOURCES CGIPANY : ; e 


ob emit (SiS. ee B 


As eee 


ees a ek ee 


poe Ae bs 554 Pet are 2 NE ST ATT EOE =. 25%: 


it 
3 
, 
* 
t 


above-entitled matter was conducted in private conference, 


APPEARANCES 


Securities and Exchange Commission | @ 
Seventh Floor Conference Room 

Federal Office Building 

Denver, Colorado 


Wednesday, December 19, 1973 B 


Pranination of WILLIAM V. COFFEY regarding the 


pursusnt to notice, at 8:00 o'clock a.m. 


THOMAS YON STEIN, Attorney, Securities and Exchange |@ 
Comaission, Washirgtcen, D.C., on behalf of the 
Commission. . 


a 


RATHERIN TAMBLYN, Attorney, Feder & Morris, Denver, 
Colorado, on behalf of the Witness Willian V. 


Coffey. ° 


e- 


a > & 8% ; 


Q Your ene address and telephone nucber? 


A 3236 Cherryridge Road, 751-6371. 


* 3 Q Your business address and phone, please? i 
4 : A 201 South Cherokee, Denver, Colorado; 778-7171. 
3 | Q Your position? 
. 6 | A I am doing pone projects for the Trustee. 
7 | Q | For King Resources Company? 
e 8 : A Yor King Resources Company. 
9 | 


ee i | 
| 


12 Q In what capacity? 
{ 13 | A Z believe part of that period was financial vice ~ 
, it president and part of it as executive ee ee I don't 
6 | remerber the date exactly that I was elected executive vice- 
e o co ident. | 
" Q We have also discussed off the record the problem 
18! of uy receiving evidence which may have come from testinony 
e ™ given by others under compulsion in the King banicuptey pro- 
al ceeding. TI as you and I will attempt to phrase nz questions 
21 | so that you would be testifying aa to mattcrs which you ee 
" ( 22 || of your own Imowledge either at the tine, but not from testi- 
: " | mony which hag been given under grant of immumity in the 
* a xia pankruptey proceedings. | 
” , Yuen did you first worl for King Resources? 
| 
: : te | 


Q During 1968 and 1969 were you employed with Ring 
Resources Company? 
A Yes, sir. 


| A 
Ast HYG 


i UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| 
| 


-against- ; 75 Cr. 70 (MEF) 


| 
| NOTICE OF MOTION 
| JOHN M. KING and A. ROWLAND BOUCHER,: ica 


Defendants. : 


PLEASE TAKE NOTICE that upon the annexed affidavit of Andrew J. 


| 
Maloney, Esq., the defendant A. Rowland Boucher will move this Court, 


‘ eeainaaaaaces to Rule 12 of the Federal Rules of Criminal Procedure, betore the 
| 

| . ‘ . 

| Honorable Marvin E. Frankel, at such time and place as may be convenient | 


to the Court, for an order dismissing the indictment herein as to defend- 
i] 


} 

ant A. Rowland Boucher, on the grounds that the said defendant has been | 
i 
| 


| previously immunized under the Bankruptcy Act, Section 7(a)(10) (11 U.S.C. 
{| 
|Section 25(a)(10)), and that the prosecution against the said defendant 
i 


has proceeded from the use and derivative use of his prior testimony in 
jthe Bankruptcy Court. 


Dated: New York, New York Yours, etc., 
| May ll, 1976 


TOs Robert B. Fiske, Jr., Esq. MALONEY, VIVIANI & HIGGINS 
| United States Attorney Attorneys for Defendant 
One St. Andrew's Plaza A. Rowland Boucher 
New York, New York 10007 1290 Avenue, of the Americas 


New York, New York 10019 


A 58 0 
A 580 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


a a a a ee ame OIIN ¥ 
UNITED STATES OF AMERICA 

\ -against- 75 Cr. 70 (MEF) 
! AFFIDAVIT 

| JOHN M. KING and A. ROWLAND BOUCHER, : 

Defendants. 

y 

|] me a nn er nna x 

1 

| STATE OF NEW YORK ) 

| ¢ 88.3% 

| 


|\COUNTY OF NEW YORK ) 


| « 


ANDREW J. MALONEY, being duly sworn, deposes and says: 


1. I am the attorney for defendant A. Rowland Boucher in the 


instant matter and submit this affidavit in support of a motion to dismiss 


| 
Criminal Procedure on the grounds that the defendant A. Rowland Boucher 


| ‘ : ‘ , : » 
iat the time he was previously examined had been immunized under the Bank- 


iruptcy Act, Section 7(a)(10) (ll U.S.C. Section 25(a)(10)), and that the 
i} 
| 


a : , , , ; 
tigation and prosecution of this case as to require dismissal. 
| 
: 2. For the purposes of this motion, the following facts are 
i} 

| submitted to demonstrate that Boucher, during his testimony under the 
\} 


i , : ; ; 
‘cede Act, was (i) acting as a person performing the duties of the 


. 


7 
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fruits and leads from such examination have been so diffused in the inves- |@ 


' 


| 


A 5a 
o|0 A SBI ' 


bankrupt and (ii) that there is reason to believe that the fruits and leads 


a — ' ; 
therefrom have been used in the Government's investigation and prosecution. 
3 Your Geponent as been advised of the followina Facts in dis- 
a cussions with the counsel for the trustee in bankruptcy of King Resources 
|Company (hereinafter, "KRC"), John Ss. Pfeiffer, Esq., on May 7, 1976. 
i 4. On or abouz August 14, 1971, sreditors of KRC filed an in- 
i 
® ‘voluntary petition ir bankruptcy against KRC in Dallas, Texas. Thereafter, 
ithe Bankruptcy Court appointed Keil Boone as trustee and A. Rowland Boucher 
I 
{| aries ; 
8S additional trustee. Both trustees were to perform the statutory duties 
| 
HW ' 
@ jPrOvided under the Bankruptcy Act. 
{| | 
\ ; 
| S- On or about October 20, 1971, the bankruptcy proceeding in | 
i 
Dallas, Texas, was transferred to a more appropriate venue, Denver, 
* HI 
'Colorado. As a result, the then trustee and the additional trustee sub- 
i | 
} ° ° ° ° . | 
mitted their resignations, on or about October 20, 1971, Charles A. Baer 
H | 
was appointed trustee by the United States District Court for the District | 
a | 
of Colorado, and John s. Pfeiffer, Esq. was designated counsel for the 
i 
itrustee. 
~ 


i 6. At all times thereafter and up to and including the date of 


wp Boucher's testimony in the bankruptcy proceeding, he was the chief 
| 


“executive officer Of KRC and chairman of its board. He still remains 
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7. During the aforementioned period, defendant A. Rowland 
Boucher, in close cooperation with the trustee in bankruptcy and the trus- 
tee's counsel, remained as chief executive officer of KRC. As such, he 
was paid a salary, performed various administrative duties such as the 
Iniring and firing of personnel, conducted the various drilling programs of 
lerc, and performed functions with respect to KRC's continuing obligations 
lto its creditors. Additionally, as the trustee's counsel has so advised 
|your deponent, defendant A. Rowland Boucher also negotiated, prepared, re-| 
iviewed, and implemented, with the trustee's supervision, various natural 
jresource contracts entered into and to be entered into during the course | 
lot the bankruptcy proceedings by KRC. Additional duties performed by de- 
| 


i\fendant A. Rowland Boucher in his capacity as chief executive officer of 


‘ ; ae eee : 
iKRC were the submissions of affidavits at the court's direction for the 


| purchase and sale of KRC properties. 


| 
| 


i 8. The bankruptcy proceeding for KRC was a Chapter X reorganizay@ 


tion proceeding wherein it was determined at the inception of the proceed-| 


| 
{ 
| 
j 
jDusiness would continue and that defendant A. Rowland Boucher would con- 
! 


|your deponent has been informed, defendant A. Rowland Boucher had almost 


| 
| . ‘ | 
iGaily contact with the trustee and/or the trustee's counsel. sailed 


ing that for the benefit of KRC's creditors and public stockholders the 


tinue to run the business. In the course of the Chapter X proceeding, 


+ 


ithe trustee's counsel has informed your deponent that both he and the trus 


je relied heavily on defendant A. Rowland Boucher's management and judg- 
. 


‘sede during the period when KRC was in the Chapter X proceeding. 


-3- 


| 


| 
| 
° 
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9. On or about August 6 and ue Lets. defendant a. Rowland 


Boucher was summoned to testify in the bankruptcy Proceeding 


mony of defendant A. Rowland Boucher concern Ng various transactions whic 


are the subject matter of the instant indictment. Counsel for the truste 


in bankruptcy has further advised your deponent that if defendant aA. 


Rowland Boucher had not a 


ce) 
GO 


eared for such examination, counsel for the 


trustee would have obtained an Order from the court compelling, Subject tx 


contempt, his appearance. 


10. On August 6, 1973, the defendant A. Rowland Boucher ap 


pearec without counsel for the Cep-sitions that were to follow. 


ll. Mr. Pfeiffer advised A. Rowland Boucher that any statements 


he might make could be used against him and he did advise him of his right 


| to be represented by counsel. However, Mr. Pfeiffer has informed your 


Geponent that he was informed by A. Rowland Boucher that he no longer had 


ifunds for an attorney and wished to proceed without one. 


| 


12. The areas of inquiry of the de osition were to include: 
g 7 Pp 


"MR. PFEIFFER: The areas upon which I would 
like to touch on today, just so that we can com- 
plete the two areas, would be the Lark-Franx«lin 
transaction. I would like to go into the method 
by which properties were sold to the Fund of Funds 
aspect of it and if we move on from there, we will 
see if we can go into some other areas." 


* 
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13. Your deponent has been further advised by Mr. Pfeiffer that 


the results of his investigation for the trustee have been discussed with 


at least two Assistant United States Attorneys in Denver, Colorado, 


) 


with an SEC enforcement attorney assigned to the investigati 


+ 


t 


an =f 
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cution of the instant indictment. 


} 14. Upon discussing the foregoing facts by telephone to Denver | 
| 


|with the defendant Boucher, your deponent has been further informed that 


jat the initial Dallas, Texas bankruptcy proceeding, in or about August, 
| 


; ‘ — | 
!}1971, after being appointed an additional trustee of KRC, he was called to 
rf 
, testify. Kiel Boone, Esq., Boucher's co-trustee has since informed your 


| deponent that they were orally appointed as trustees on August 20, 1971 | 
I 
|by Honorable Dean M. Gandy, Bankruptcy Judge, United States District Court, 
| 
i | 
| Dallas, Texas. ° 
| 

| 


15. Your deponent was further informed by defendant Boucher 


|that during the Dallas, Texas proceeding, he was examined at length by an | 


} 
| 


jattorney for the Trade Creditors Committee of KRC and by an SEC representa® 


i 
\ 


tive who was present for some five to six hours about th »perations of 
KRC. He does not at this time recall any specific testimony, nor is your | 
|deponent in possession of transcripts of same. ad 


| 
i 
| 
| 


16. Boucher further recollects that he has, during the period 


|August 1971 to August 1973, submitted schedules of assets and liabilities, 


and executory and completed contracts to the trustee in bankruptcy. Fur- 


thermore, he advised, he has Signed petitions and other affidavits and 
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*9us state and 


RVs Due to the alleged discussions by counsel to the trustee in 
Denver, Colorado with Department of Justice and SFC personnel, as well as 


the presence of an SEC representative at the Dallas, Texas bankruptcy pro- 
|ceeding, it would appear that the Government has not followed its own 

H 

directive (circa, April, 1971) as to the safeguards to be utilized to 
avoid taint of prosecutions of persons afforded immunity under the provi- 


sions of the Bankruptcy Act. 


WHEREFORE, your deponent prays that the instant indictment as to 
defendant A. Rowland Boucher ke dismissed in that it was, in part, 
ifounded on privileged and immunized testimony of the defendant A. Rowland 


Boucher. 


Sworn to before me this , 


h day of May, 1976. 
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Honorable Marvin E. Frankel 
District Court Judge 

United States District Court 
Southern District of New York 
Court House 

Foley Square 

New York, New York 10007 


Re: United States v. John M. King 
ang A. Rowland Boucher, 
43 Ce. (MEF) 


Dear Judge Frankel: 


Enclosed please find a copy of pages 1 through 5 
of the testimony of A. Rowland Boucher on August 6, 1973 
in a Chapter X reorganization proceeding involving King 
Resources Company. The Court is respectfully directed 
to the prefatory remarks stated to the deponent by Mr. 
Pfeiffer, counsel to the KRC Trustee in bankruptcy. 
We trust that the Court will find this helpful in ccnnec- 
tion with our pending motion to dismiss the indictment 
predicated on the fact that defendant A. Rowland Boucher 
was immunized in th’s bankruptcy proceeding and that the 
investigatory leads resulting from that proceeding were 
diffused in the Government's investigation and prosecution 
of the above-captioned case. 


The undersigned is continuing to follow through 
with our factual inquiry relating to the circumstances 
surrounding Mr. Boucher's appearances in the bankruptcy 
proceeding and the contact the government personne) had 
with the Trustee and his counsel in this case. 


y truly yours, 


] 
j / 


cc: John R. Wing, Esq. 
Michael F. Armstrong, Esq. 
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IN THE UNITED STATES DISTRICT COURT AS 55-6 e 


FOR THE DISTRICT OF COLORADO 


In Nos. 71-B-2921 and 


| 
| 
72-B-644 | 
| 
In the Matter of: ) | 
) 
KING RESOURCES COMPANY, ) 
) & 
Debtor, ) 
) DEPOSITION OF: 
~and- ) ct 
) A. ROWLAND BOUCHER 
INTERNATIONAL RESOURCES, ) 
LIMITED, ) 
) { 
Debtor. ) 
2 
1804 Security Life beilding 
Denver, Colorado : 
Monday, August 6, 1973 e 
APPEARANCES: 
€ 
JOHN S. PFEIFFER, ESQ., : 
For the Trustee, 
( Charles A. Baer. 

e 
| @ 
| 
| 

& 


AVERY REPORTING SERVICE 
2210 WESTERN FEDERAL SAVINGS BUILOING 
OENVER COLORADO 80702 


eam 


eo 


see — 
The deposition of A, ROWLAND BOUCHER, produced. | BOUCHER, produced, 


Sworn and examined upon his oath on the 6th day of August, 
1973, at 10:00 o'clock a.m. » at 1804 Security Life Building, 
City and County of Denver, State of Colorado, before me, 
Beverlee B. Hedrick, a Certified Shorthand Reporter, a 
Notary Public within and for the City and. County of Denver, 
State of Colorado, pursuant to agreement for the examination 
of the said A. ROWLAND BOUCHER, former officer and director 
of King Resources, Inc., called for examination by the 
Trustee herein, Charles A. Baer, under Section 167 of the 
Bankruptcy Act, said Debtors being in Proceedings for 


Reorganization under Chapter X of the Bankruptcy Act. 


IT WAS STIPULATED AND AGREED that even though 
counsel should not object or except to any questions asked 
upon this examination or answers given thereto, objections 
may be reserved until the time of trial On any ground except 
as to the form of the question, should counsel for either 
party desire to make such objections at the time of trial, 
and that this deposition is taken pursuant to the Federal 


Rules of Civil Procedure 


AVERY ")-PORTING SERVICE 
2210 WESTERN FEDERAL SAVINGS BUILOING 
DENVER COLORADO A0202 


a 


| 
| 


| 
| 
| 
| 


UsR TE a ae ae Rane nenrerense ene 


j 
' 


A. ROWLAND BOUCHER | @ 


being first duly sworn to state the truth, the whole truth, 


and nothing but the truth, testified on his oath as follows: 


MR. PFEIFFER: As you know, I am the attorney for : 
Charles A. Baer, the Trustee, and I am taking your deposition 
pursuant to the order of the Court which is dated October 27, & 
1971, appointing Mr. Baer as Trustee, and in that order it 
directed hir pursuant to Section 167 of the Bankruptcy Act 
that he sai to forthwith investigate the acts, conduct, pro- e 
perty, liabilities and financial condition of the debtor, 
which is King Resources Company: the operation of its business ‘i 
and the desirability of the continuance thereof, and any 
other matter relevant to the proceeding or to the formulation 
of a plan and report thereon to the judge: and to examine x 


the directors end officers of the debtor and any other witnesses 
concerning the foregoing matters or any of them; and shall 
report to the judge any facts ascertained by him pertaining 

to fraud, misconduct, sa aiiiitiaaadaiaaii and irregularities and 

to any causes of action available to the estate; and shall at 
the earliest date practicable, prepare and eebede a brief 
statement of his investigation of the property, liabilities 

and financial condition of the debtor, the operation .f its e 


business and the desirability of the continuance thereof, in 


such form as the judge may direct, to the creditors, stockholders 


indentured trustees, Securities and Exchange Commission, and 


AVERY REPORTING SERVICE 
2210 WESTERN FEDERAL SAVINGS BUILOING 
DENVER COLORADO Barn2 


such ‘other Persons as the judge may designate. 

I have asked you to appear here today for the ! 
purposes of taking your deposition pursuant to Section 167 . 
and I note that you are here without an attorney. The record | 
Should reflect that I have Previously discussed this tter 
with a Mr. Tom Eitel, an attorney in Englewood, who I under- 
Stand has talked eo: ie: Boucher about this matter. At one 
time Mr. Eitel advised me that he would be representing Mr. 
Boucher in this matter. 

I have requested that Mr. Boucher be represented 
by an attorney and note that he isn't here. I would like 
him to state for the record after 1 have concluded here 
whether he desires an attorney or not but I would like to 
make it quite clear to you that if you don't understand any 


of my questions, make sure you make me repeat them and if 


questions, please feel free to interrupt and we can postpone 


‘ 


_* aie beta _paleahitihe tbo gy obuleasde 


as. 

All Statements you make may be used against you. 
You have a right to have an attorney and all the various 
guarantees, and I am at this juncture here investigating 


the officers and directors and their activities, which means 


| 
at any time you have any hesitancy about answering any | 


that I am investigating your conduct, too. With that in 
mind, do you desire to 8° On now without an attorney? 
THE DEPONENT: I am prepared to go on. 
A 
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4 | to touch on today, just so that we 


5 


6 


1 through 13 were marked for 
identification.) 


MR. PFEIFFER: The areas upon which I would like 
can complete the two areas, 
would be the Lark-Franklin transaction. I would like to go 
into the method by which properties Were sold to the Fund of 
Funds aspect of it and if we move on from there, we will see 
if we can go into some Other areas. 


EXAMINATION 
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May 21, 1976 


Hon. Marvin E. Frankel 
United States District Court 
Southern District of New York 
United States Courthouse 
Poley Square - Room 2002 

New York, New York 10007 


Re: U.S. v. King and Boucher, 75 Cr. 70 


Dear Judge Frankel: 


Enclosed please find 4 pages which were just hand 
delivered to me by A. Rowland Boucher and which were obtained 
by him yesterday from the United States Courthouse, Denver, 
Colorado. The remaining transcript, I was just informed by 
Boucher, is 6 to 8 inches thick and remains in the courthouse 
in Denver. 


The enclosed transcript is evidence that at 
a very early date, October 1971, the SEC, represented by Mr. 
Waldeck, was made aware of the possibility, if not probability 
of imminity under the bankruptcy act and until this issue 
was raised at the llth hour by the defendant Boucher, the 
court and his counsel were totally in the dark. 


It is our firm belief that the government had an 
affirmative duty to inform Boucher at least of the enclosed 
transcript and he s.ould not now suffer the hardship of a 
lengthy trial because of that derelection. 


With respect to Your Honor's opinion filed this 
Gate; we respectfully submit page two of your opinion _s 
incorrect when it states, "no one connected with this 
prosecution has access to cr read the bankruptcy testimony”. 
See Von Stein's affidavit submitted by the Government; mr. 
Wing's affidavit to which is attached excerpts from the 
1971, Dallas Texas, proceeding. 


Very truly yours, 


cc: John R. Wing, Esq. Andrew J. Maloney 
Michael FP. Armstrong, Esq. . 


Parties on Enclosed Transcript: Mr. Waldeck, SEC 
Mr. Gesas, Attorney KRC 
Mr. Neary, Attorney for 
Trade Creditors Committee 


1 


MR. WALDICK: I£ Mr. Boucher 
understands what I've said, I will be satis 
fied with that, Your Honor. 

‘MR. GESAS: May I addvess the 
Court, please? There's a recent statute -- 

THE REFEREE: Yes, I know. 

MR... GESAS: ---- which provides for 
immunity automatically when testimony is 
given. Now, let us consider the -- 

MR. WALDECK: Your Honc:, it is 
my contention that Mr. Bouche> i: not being 
called pursuant to Section 7Al10, which 
Section provides a blanket immunity, rather 
it is my contention he is being calted 
either as additional Trustee or as a chief 
executive of the company to testify on the 
guestion of venue, not to render the state- 
ment of affairs, which the officeof a bank 
frupt is required to render and to submit to 
examination with respect to -- in connectio 
with Section 7A10, Section 21A or Section 
167. 

MR. GESAS: Your Honor, I didn't 
want 


munity. Assuming I was in a nosition tc 
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Claim it for “=. Boucher individually, whic 
ITamnot. 1 only pointing out that inas- 
much as we're discussing privilege thar \.< 


better have everything on the boards. Now, 


it may be that Mr. Waldeck is correct, I 


guess he'll have to live with that prospect 
if he's wrong and I merely Cook the liberty 
of saying, and as the Court is well avare ° 
that there is a problem in this area. that 
the construction of 7A10 or 167 is I certai 
ly have ao expertise to determine -- 
THE REFEREE: Mr, Waldeck and Mz. 
Gesas, may I sec you at the bench, please? 
(Whereupon a discussion was 
beld at the bench.) 
TRE REFEREE: All right, Mr. 
would you take the stand and then Mr. 
will make a statement to you. 
MR. A. ROWLAND BOUCHER, 
having been first duly sworn to tell the truth, 
Whole truth and nothing but the truth, testifed 
oath as follows: 
THE REFEREE: All right, 
Waldeck, 
tir. Boucher, do you 
jeanne 
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understand, Sir, that anything you state 
here today could be used against you? 


THE WITNESS: Yes. 


MR. WALDECK: And do you understand, 


Sir, that you need not answer any question 
which you believe will tend to incriminate 


you, Sir? 


MR. WALDECK: And do you understa 
that you need not testify? . 

THE WITNESS: Yes, I do. 

MR. WALDECK: And do you understa 
that you are entitled to @ personal Counsel 
to represent you personally? 

THE WITNESS: Yes, I do. 

MR. WALDECK: And given these 


understandings are you nevertheless willing 


to testify? 

THE WITNESS: Yes, I am. 

MR. GESAS: By the statements in 
answer to Mr. Waldeck, you do not, by those 
statements, waive any general immunity you 
may be entitled to? 

No, sir. 


MR. WALDICK: he question of 
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immunity is one of law. I am quite -- 
MR. GESAS: Sure, but inasmuch as 


the statements have been tendered, I want 


to be sure that does initiate the ley ia 


regard to that. 


THE REFEREE: All right, Mr. 
Boucher, you responded to the statements 3>£ 
Mr. Waldeck, I believe, in the affirmative? 

THE WITNESS: Yes, sir. 

THE REFEREE: All right, you c 
proceed, Mr. Neary. 

DIRECT EXAMINATION 


A. Rowland Boucher. 


And what i 


Resources Company? 


§ 


Chief Executive Officer of the Ring Re- 


Sources Company and Additional T 


Q 


And you are so serving at 


under appointment of this Court? 


A 


~ 


That is correct. 


All right, have you given a deposition in 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 


UNITED STATES OF AMERICA, 
-v- $ AFFIDAVIT 


JOHN M. KING and $ 75 cx. 70 (MEF) 
4. ROWLAND BOUCHER, 


Defendents. 


STATE OF MEW YORK ) 
COUNTY OF NEW YORK - 88.! 
SOUTHERN DISTRICT OF NEW YORK) 
JOHN R. WING, being duly sworn, depoges and says: 
1, I am an Assistant United States Attorney in 
the office of Robert 8. Fiske, Jr., United States Attorney 
for the Southern District of New York, and I am familiar 
with the facts and Proceedings in the sbove-captioned mstter. 
2. This affidavit is submitted in response to the 


defendants’ motions based on the claims that the indicteent 


and/or evidence presented by the Goverment at trial were 


obtained as a result of the defendants’ testisony et John 

M, King's personel benkruptcy end/or King Resources Company's 
("KRC") reorgenization proceedings. Thomson Von Stein, 

an attorney with the Securities and Exchange Commission (“sac , 
has set forth in his affidevit subeitted in opposition to 

these motions how the Government obteined most of the 

witnesses it called at trial, I will set forth in this 
affidavit how the Government obtained the two witnesses net 
covered in Von Stein's affidavit, 


JEW :d1 


A 092 


3. Prior to trial, I asked Arthur Lipper who at 
his company besides himself could testify about the relation- 
ship between his company and IOS and identify certain of 
his company's records pertaining to the I0S account. Lipper 
told we that Nancy Stewart had knowledge of these c1itters and 
I subsequently interviewed her and confirmed that fact. 

4, I knew of the Wall Street Journal article of 
May 1970 in which Harry Trueblood discussed Consolidated 011 & 
Gas, Inc."s, Arctic purchase from several sources, including 
the Donovan Leisure report, and I had obtained a copy of the 
article. I contacted James Tanner, the author of the article, 
to learn of the circumstances by which he obtained the state- 
ments ettributed to Trusblood in the article. 


JOHN R. WING 
Assistant United States Attorney 


Sworn to before mm this 
30th day of July, 1976 


NOTARY PUBLIC 
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UNIT. STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


ae“ : AFFIDAVIT 
JOHN M. KING and : 75 Cr. 70 OEY) 


A. ROWLAND BOUCHER, 

Defendants. 
indiad d  e  e  e 
STATE OF NEW YORK 
COUNTY OF NEW YORK 88.: 
SOUTHERN DISTRICT OF NEW YORX) 

AOMSON VON STEIN, being duly sworn, deposes 
and says: 

1. I am an attorney employed by the Securities 
and Exchange Commission ("SEC") in Was’ ington, D. C. I have 
been assigned to assist John R. Wing of the United States 
Attorney's Office for the Southern District of New York, in 
the above-captioned mtter. 

Se This affidavit is submitted in opposition to 
the defendants’ post trial motions claiming that the 
indictment and evidence presented by the Government at trial 
were obtained as @ result of testimony given by the defendants 
in Jotm M, King's ("King") bankruptcy and/or King Resources 
Company ("KRC") reorganization proceedings. Such motion 
Papers in no way specify what particular statements of either 
King or Boucher in any bankruptcy proceeding led to any 


witnesses or evidence used by the Government in the trial, 


PY, JR:dl£ 


In retponse to the defendants’ pretrial motions based on the 
sam <.aim, I submitted affidavits setting forth my contact 
‘itu certain materials related to the aforesaid testimony 
and the fact that I did not use any information in that 
material nor obtain any leads from it. I have read no testi- 
mony of John King in any \ankruptcy proceeding apart from 
portions of testimony which King's attorney, Mr. Armstrong 
supplied to the Government in May 1976. I have not examined 
the files of John King's bankruptcy proceedings in the United 
States District Court in De.ver. Sometime in 1976, I was 
informed by the IRS in Denver that John King’s appointment 
calendar for 1969 was Exhibit QQ in King's bankruptcy proceed- 
ings. I then did seek to obtain Exhibit QQ from King’s bank- 
ruptcy files in the District Court. Papers on file in King's 
bankruptcy showed that exhibit QQ had been removed from the 
file by King's attorney with the concurrence of the Urited 
States Attorney in Denver on the condition that a copy would 
be replaced in the file. No copy was replaced in the file 
and I was unsuccessful in obtaining a copy. I sind eneteess 
an affidavit describing certain other mterials that pre-deted 
the filings of both the KRC and John King bankruptcies, (and 
therefore pre-dated any testimony either defendants could 
have given in the KRC or King bankruptcy proceedings), 

which material set forth the substece of the evidence 
presented by the Government at trial and were or led to 

the sources of that evidence. The Arctic transaction 

of December 1969/January 1970 had achieved great notoriety 

in the press in 1970 and in the book, "Do You Sincerely 

Want to be Rich” ("Sincerely") where it was ridiculed and 

the revaluation called mthematical gymnastics. The authors 


coneluded "and the affect upon the Fund of Funds was so dire 


Pe. 
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that it requ: -s a special brand of chut._ah to defend 


it in the name of "Sairness te investors," This notericty 


made the Arctic transaction a natural focus when the SEC 
began its Sccouriaaas ai, Scio Gk SUK Snka: wiht’ daa 
by KRC on FOF {mn the sale of natural resource interests. 

3. In this affidavit I will set forth how I cam 
to talk to, wholly independently of any of the defendants’ 
bankruptcy testimony, various persons whom the Government 
called as witnesses in this case, 

4, In June and July 1973 before, SEC authorized 
an investigation into dealings between KRC and Fund of 
Funds ("FOF"), Martin Mensch and Allan Schwartz, attorneys 
for Global Natural Resources Properties, Ltd. ("Global") 
the successor in interest to the natural] resource properties 
KRC had sold to FOF, gave ms certain information including 
the fact that the Donovan, Leisure, Newton & Irvine law 
firm and Dr. Pierre Rinfret had made investigations relating 
to the KRC/FOF relationship in 1970, and that Donovan, 
Leisure had submitted a report to the FOF Board ("The DL 
report") in January 1971. They also told m of Armand 
Frederickson's allegations that the December 13969 Arctic 
sales to Jotm Mecom and Consolidated Oil & Gas, Inc. ("COG"), 
were fraudulent and mentioned Harrison Cooper, Bob Hulsey, 
and Neai Marriott as persons who could have information about 
the sales. 

5. In addition, I read the SEC's clipping file 
on I0S (which contained no articles about the KRC or Jotm 
King bankruptcy proceedings) and I had read the book "Do 


You Sincerely Want to be Rich?" 
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6. In June or July 1973, I inforwed the Denver 
Regional Office of the SEC that I had been assigned to 
investigate the XRC-FOF relationship and asked for their 
help. John Kelly of that office told me he had once 
written memos of interviews he had with Armnd Frederickson 
in which Frederickson mde certain allegations about John 
Ring and the Mecom and COG Arctic sales. I asked him for 
copies of those memos. Mr. Kelly informs m that his 
records indicate he sent m= on July 18, 1973 the two 
memos of February 24, 1971 and rch 10, 1971. 

\ oh 7. Quite early in the SEC's investigation I 


w ae obreined voluminous documents which had been collected by 


and the reports and interviews conducted by the Donovan, 
Leisure law firm and by Dr. Pierre Rinfret, both of whoa 
had investigated the Arctic transaction in 1970. Donovan, 
Leisure submitted its report to the FOF board in Janusry 
1971, at which time they concluded their engagement. Dr. 
Rinfret reported to the FOF board in July and August 1970 
and concluded his efforts at that time. 1 also was given 
access to all the documents in the possession of Global, 
which documents included miny internal documents of KRC and 
Colorado Corp. ("CC") 

8. Early in the investigation, I also subpoensed 
the work papers of Arthur Armiersen & Co. ("AA"), who were 
the auditors for both ERC and FOF. Their involvement had 


- & « 


commented on in newspaper reports in 1970 in Sincerely, 


and in the DL Report. 

As defendant's moving papers cite no specific 
evidence presented by the Government at trial that was 
obtained as a result of the testimoy of King or Boucher, 

I shall list every witness called by the Government and 
describe how the Government 1 srned of the possible rele- 
vance of such person to this case, 

3. Since early 1971, when I began work om 
the SEC's investigation of the takeover of 10S Ltd. by 
Robert Vesco and Internetional Controls Corp. I was awere 
that Allan F. Conwill was a director of FOF and the partner at 
the law firm of Willkie, Farr and Gallagher primerily re- 
sponsible for the I0S and FOF account. Conwill is also 
prominently mentioned in connection with the Arctic re- 
valuation in both the DL report and the mterials submitted 
by Rinfret to the ~O¥ board. 

10. Roger L, Davis'signed many letters and 
invoices that ARC had sent to FOF and that I received from 
Donovan, Leisure, Rinfret, and Global. His nam also appears 
on various documents that I obtained from AA. These documents 
indicated that Davis was involved in the valuation by ERC 
of FOF properties in general and in the Arctic revaluation 
specifically. Davis is also mertimed in conection with 
the Arctic revaluation in Kelly's Frederickson mem. 


‘ 
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ll. Robert Raff and the Fox-Raff transaction 
are mentioned prominently in the DU report and in Donovan, 
Leisure documents. 

12. I learned that Boh Hulsey had some connection 
to the Arctic saie to Mecom from 4ilan Schwartz, in June 
or July of 1973. 

13. I contacted John Mecam because he signed one 
of the Arctic contracts, and he had been mentioned in 1970 
newspaper articles, Kelly's Frederickson memos, AA work 
papers, and the DL report. 

14, In June or July 1973, Martin Mensch and/or 
Allen Schwertz told me teal Merriott was John Mecom's lawyer 
and knew something about the Mecom Arctic contract. 

15. I saw Ashland Oil Co, mentioned in an AA work 
paper as one of the potential Arctic purchasers, which led 
me to speak to Robert Gordon as to the circumstances of 
Ashland's involvement in the matter. 

16. I interviewed Bennett King because, through 
Lake Shore Associates, he was one of the Arctic purchase 3. 
Beanett King is also mmntioned in the DL report and in 
Sincere ly. 

17, On September 11, 1973 I questioned Erlon Nowell. 
He mentioned Stanley allman as being the person who was 
involved in a mmber of matters I questioned him about. I 
spoke to Hallman three weeks later, 


PV, ,JR:dlf 


18. Myer Feldman is described as the mn who 
introduced John M. King to Zdwerd Cowett of FOF and 10S 
in the DL report and in Sincerely. 

19, Timothy Lowry's handwritten note to Neal 
Marriott, attached to the unsigned side agreement between 
Johm King and John Mecom (Exhibit 1 at the trial), was 
furnished to me in response to a subpoena I sent to Neal 
Marriott. Lowry is also mentioned in connection with che 
Arctic transaction in the DL report and in Kelly's 
Frederickson memo. 


20. #Georee Hardin's signature is on the $275,000 


check from Royal Resources Corporation to John Mecom, 4@ 
copy of which “rriott sent me pursuant to my subpoena. 
ietdedtais mentioned in Kelly's Frederickson memo. 

21. I talked to Mershall Willey because, as 8 
financial officer for CC in 1970, he had collected various 
internal CC documents relating to the various transfers of 
$275,000 between CC and Royel Resources, He had furnished 
this file to attorneys conducting @ class action suit 
against Jotm King end others, who furnished it to m. 

22. 1 spoke to Harry Trueblood as he was mentioned 
in the DL report, 1970 newspaper clippings, Sincerely, and 
Kelly's Frederickson memos, and was the principal of COG. 
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23. ###The DL report, Sincerely, and Trueblood's 


June 5, 1970 letter to the shareholders of COG, all state 
that ERC introduced COG to an Oklehoms bank, from which 
COG obtained a losn to uke its daw payment on the 
Arctic contract. In June or July 1973, the Denver SEC 
Office told ms they had learned in 1970 that the benk wes 
the F&M benk in Tulsa. I interviewed Byron Boone, as he 
was a director of both the bank and cf KRC. At F&M 
Bank I learned that the peper work om the loan was 


handled by Houston Adams, the bank’s president, wiom I then 


interviewed. 
24, Dr. Frederickson, in the memorandum of his 


interview tith the SEC, stated that Harrison Cooper had 


information about KRC's purchase of acreage in Bristol 
Bay, Alaska, from COG. 

25. AA workpapers indicated that Phillip Carr 
and Graydon D. Hubbard worked on various aspects of KRC and 
FOF audits relating to the Arctic. They are also both 
mentioned in the DL report. 

26.  #$Records of Global furnished to me by Mensch 
in July or August 1973 that certain CC documents relating 
to sales of natural resource interests t> FOF were prepared 
by Erlon Norwell. 

27. At various times, Neal Marriott told m that 
Commie Davidson was the person who knew various facts about 


Mecom's drilling operations. 
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28, Minutes of FOF Board meetings, which I had 
obtained in 1971 in connection with the SEC's Yesco 
investigation, as well as the DL Report, showed om that 
Dr. Pierre Rinfret had investigated the FOF-xXRC relationship 
in the summer of 1970. In addition, Mensch and Schwartz 
told me of Rinfret's investigation. 

29. Dr. Armand Frederickson was interviewed by 
attorneys with the Denver Office of the © °° in February 
and March, 1971, and talked about the Arctic sales. 
Mensch and Schwartz also recoumended in. June or July 1973 
that I talk with Dr, Frederickson. 

30. I was told by Marshall Willey in June 1976 
that Paul MacDowell could probably identify certain books 
and records of CC. 

31. Bruce Dickieson's name was on numerous 
documents feceived from Donovan, Leisure and Global con- 
cerning natural resource properties sold by KRC and CC 
to FOF in general and the Arctic revaluation specifically. 
Dickieson is mentioned in the DL report. I had also mown 
of Dickieson since early 1971 in connection with SEC's 
Vesco/10S investigation. 

32. Harold C. Gutjahr!s name appears on various 
decuments executed by COG in cormmection with the loan it 
obtained from the P&M Bank, Also, the DL report stated 
that in January 1970, Gutjahr signed a letter confirming 


COG's obligation on the Arctic contracts. 
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PV ,JR:B1E 33.  Harbert Becker's name appeared on various * 
Bank of New York documents relating =» accowmts of FOF and 
its subsidiaries, and mummies transferred in camection 
with FOF's natural resources interests. I had known 
of Becker since 1971 in oumection with the SEC’s (cc /Yesco 
investigetthn. 

34. Arthur Feder is mentioned in the DL report 
and in Sincerely. He also signed FOF's Arctic contracts 
with ERC, which I obtained from Donoven, Leisure. 

35. Documents I received from Donovan, Leisure 
indicated that ERC was authorized to mike an offer to 
Standard Oil of Inidena regarding Midwest O11 Co. I sub- 8 
poensed documents from Standard Oil and in addition requested 
of Standard Oil that they supply o with information regarding 
any meetings with KRC people. Standard Oil supplied m 
with @ memo written by Jotm Swearingen, 

36. Richard Farrell is mentioned in the Swearinge: 
memo &8 & ferson who was present at the meeting with King 
and Boucher in Houston in Nowember 1969. ov 

37. I obtained a carbo copy of a letter from 
Timothy Lowry’s files at KRC, which is virtually identical 
to the "side agreement" Marrictt received from Lowry in 
1970. It hes the initials “jh on the bottom. By asking bd 
various persons at ERC end by locking in a ERC telephone 
directory for 1970, I learned that Janice Hopp worked for 
ERC end was Lowry's secretary in early 1970. 
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38, When King's attorneys showed the Government 
the carbon copy of a memo dated February 1970 purportedly 
setting forth the substance of a conversation between King 
and Jotm Mecom concerning Mecom's bankers, I asked Marriott 
who Mecom’s bankers were in early 1970. Hs told me that 
First City National Bank of Houston was ome. I called the 
bank and learned that A.G.Gueymsrd was in 1970 the bank 
officer responsible for the Mecom accowmt. 

39. Charles Carwile’s nam appears in documents 
in the John .4ecom bankruptcy files (which the Goverment 
obtained from Mecom’s bankruptry court in 1975) as ome of 
Mecom’s attorneys in those proceedings. 

40, Robert £. Dippo’s signature appears on the 
Arctic contracts between KRC and FOF, as well as om other 
documents that I cbtained from KRC’s files (including the 
letter tonMecom postponirg the date for Mecom'’s Arctic 
down pa@ywent to January 2, 1970). 

41. Im examining I0S files in June, 1975, I 
came across Johm Schuyler's notes of the meeting of FOF 
directors on July 16, 1970 in Pierre Rinfret’s office. I 
had been told by attorneys for FOF that Schuyler's notes 
of FOF meetings existed in such files. I then contacted 
Schuyler, whom I had kmowm of since 1971 in commection 
with the S&C's 10S /Vesco investigation. 
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42. William White's name appears in several 
documents I received from Donovan, Leisure as having 4 
loan from an I0S benk, I contacted him in 1975 to inqire e 
of any kmowledge he had of Block 175, a separate transaction 
between KRC and COG. A company that he was commected wit 
had once been offered the opportunity to participate in 
such transaction. & 
THOMSON VON STE 
e 
Sworn to before m this 
ra * 
day of July, 1976. 
<a leh ed 
NOTARY 
* 
a 
oe 
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UNITCO STATES DISTRICT COUNT 
SOUTIIENN DISTRICT OF NEW YSAk 


UNITED STATES OF A:SORICA, 
ote : AFFIDAVIT 


JOHN M. KING and : 75 Ge. 70 OCF) 
A. BOILAND BOUCHER, 


Defendants, 


STATE OF NEW YORE 
COUNTY OF NEW YORK : 88.3 
SOUTHERN DISTRICT OF NEY YORK) 


THOMSON VON STEIN, being duly sworn, deposes 
and says: 

I am an Attorney employed by the Securities 
and Exchange Commission ("SEC") in Washing"on, D. C. I have 
been assigned to assist John R. Wing, Chief of the Frauds 
Unit, United States A .corney's Office for the Southe- ‘strict 
of New York, in the above-captioned matter, 

Ze This affidavit is submitted in opposition to 
the motions filed by each defendant to dismiss the i . ictment 
as having been obtained on the basis of evidence discovered 
@s a result of each defendant's testimony in bankruptcy 
proceccings. 

3. In July 1973, I was assigned to and did in- 
vestigate the relationships and transactions between King 
Resources Co, ("IRC") of Denver, Colorado, and I0S, Ltd. ("10S") 


and Fund of Funds, Ltd. ("FOF"). 
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4. The indictment focuses on the fraudulent 


valuation of certain Arctic permits which resulted in a 
$100,000,000 write-up by FOF in December 1969 of its natural ad 
resources fund account and the resulting damage suffered by 
FOF shareholders, The Arctic sales and revaluation were the 
subject of intense public and private scrutiny in 1970 and 
early 1971, before King or Boucher ever testified ata 
bankruptcy hearing, When I was first assigned in July 1973 to 
. investigate these Arctic sales and the relationship between 
ERC and I0S, I reviewed a number of asterials which, as ° 
outlined below, were clearly prepared weil before either 
defendant had testified in a bankruptcy proceeding, 
5S. Since early 1970, the Arctic transaction has 
been questioned in the press, The SEC's clipping file on 
TOS Ltd,, contains numerous articles referring to it. For 
example, a Barron's April 20, 1970 article stated that, 
"Fund of Fund's ("FOF") net asset value a 
per share conveniently jumped from $20.71 
to $23.21 on New Years Eve...Yet, less than 
three months before, the Prospectus for the 
public issue made no mention of any Arctic 
permits, Without this last moment sale of 
previously undisclor . -ssets results for 


1969 would have lon ed less inspiring than ,] 
they did," 


and the Securities and Exchange Commission had halted trading 
in Consolidated Oil and Gas, Inc, ("Consolidated"), te 
Consolidated's chairman, Harry Trueblood, issued a letter to 


shareholders that disclosed, among other things, that an 


officer of King Resources Co, had introduced Consolidated to 


4 
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6. In June 1970, after the American Stock Exchange 


t 
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@ bank in Oklahoma tha loaned Consolidated the money for the 
downpayment for its Arctic purchose from KRC. 


7. The May 21, 1970 Wall Street Journal ("es") 


similarly reported 


"[t]hat [the Arctic] revaluation has since 
become the center of controversy. . . During 
his New York interview, Mr. [John] King 
was asked about a report in yesterday's 
WSJ that questioned whether I0S Ltd, had 
inflated the value of its Canadian Arctic 
oil claims in the December announcement," 


"He referred to Consolidated's 
statement and said: ‘There's no dis- 
crepancy in the deal’, . . , King 
wouldn't clarify whether I0S had received 
the entire $14.12 or only about $7 an 


acre. He cut off the interview and 
walked away," 


8. On June 15, 1970, the WSJ referred to 
it as the “controversial Arctic oil rights transaction", and 


stated: 


".eeIt is on these [Arctic] valuations 
thet [Arthur] Andersen declines to 
offer its opinion," 
of 
9. The September 1970 issue/Fortune, in a long 


article on I0S, stated in part: 

“Unfortunately buyers for the Canadian 

Arctic permits have not proved easy 

to find,” 

10, Om October 2, 1970, the New York Mmes 
reported that Switzerland had ba ed the selling of Fund of 
Funds to Swiss due to the spin-off of the natural resources 
portion of the FOF into the closed-end Global Natural Resources 
Properties Ltd, 

ll. In February, 1971, when I was assigned to 


investigate the takeover of IOS Ltd. by Robert Vesco's 


International Controls Corp, ("Icc’), I reviewed the SEC 
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clipping file on IOS, which contained the foregoing materials 


among others and I Imew that the Arctic transaction was the 
subject of some controversy. 

12, In April, 1971, a book entitled "Do You 
Sincerely Want to Be Rich" was published in London, Chapter 
19, “Sohn M. King; The Power of Natural Gas,” questioned the 
bona-fides of the Arctic transaction and specifically 
mentioned John M, King, Henry Buhl, Fox-Raff, Neil MacKenzie, 
Arthur Andersen & Co., Harry Trueblood, John M. Mecom, Lake 
Shore Associates, Joel Mallin, Arthur Feder, Barry Sterling, 
Allen Cantor, and James Roosevelt as having some role in 
KRC/IOS dealings. In many respects that chapter outlined the 
fraud charged in this case, 

13. The book also der:ribed the damage suffered 
by FOF shareholders because of th. Arctic transaction, and 
questioned the entire KRC/IOS relationship. I read this 
book in the Spring of 1971 in connection with the SEC's 
TOS/ICC investigation, In July 1973, when I wes first assigned 
to investigate the instant case, I reread chapter 19 as part 
of becoming acquainted with KRC/IOS dealings. chapter 19 
ig attached as Exhibit A. 

14, In June 1970, economist Pierre Rinfret, 

@ consultant to the FOF Board of Directors, was commissioned 
by the board to study the KRC/IOS relationship. He reported 
to che board on July 16, 1970 and within a few weeks had 
finished his assignment. A copy oi the msterials he 
submitted to the FOF board is sttached as Exhibit 5. His 
investigation raised a number of issues and uncovered facts 
germane to this case. I reviewed his materials in the 


summer of 1973, 
a ae 
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15. In July, 1970, the lew firm of Donovan, Leisure 
and Newton was hired by the For board to investigate the KRC/rop 
relationship, The firm had access to IOS and FOF files and 
collected numerous documents, It concluded its investigation 
and engagement in January 1971, I subpoenaed and reviewed 
their records in the summer of 1973, Ameng the documents I 
received wes an 80 odd page report, which had been completed 
by January 1971, on the KRC/FOF relationship, The report 
went into the Arctic transaction in great detail, Attached 
a6 Exhibit C is the Lonovan, Leisure report. 

16, On February 17, 1971 and on March 10, 1971, 
Arman Frederickson, @ KRC employee, was interviewed by the 
Denver Office of the SEC, He specifically questioned the 
bona-fides of the “Arctic transaction” end suggrsted « 
quid-pro-quo for the Aretic purchasers, Specifically he 
named John King, Rowland Boucher, John Mecom, Roger Davis, 
George Hardin, Bennett King, Harry Trueblood, Timothy Lowry, 
@nd Harry Cooper as having some role or information en the 
Arctic transaction, He also mentioned Bennett King and Edgar 
Greenebaum ac principals in Lake Shore Associates; criticized 


Boucher’s actions; claimed the written Arctic contracts did 


. Met set forth the true deal; stated that John Ring supplied 


John Mecom the $275,000 dow Payment; suggested that a KRC 
purchase fron Consolidated of an interest {nr acreage in 
Bristol Bay, Alaska, was a pessible quid-pro-quo for Consoli- 
dated's Arctic purchase; and stated that Timothy Lowry had 


written @ memo regarding a side deal with Mecom, 
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17, In the sumer of 1973, this information from 
Frederickson was forwarded to me by the Denver SEC office in 
the form of two memoranda attached hereto as Exhibit D. 

13. The above documents, all of which were written 
before any King or KRC bankruptcy or reorganizaticn pro- 
ceedings began, provided the starting point for my investiga- 
tion, were the bases of the areas into which inquiry was made, 
and led to all the witnesses and cher evidence that were 


presented to the grand jury in this case, 


DS 


THOMSON VON STEIN 
Sworn to before me this . 


of May, 1976. 


NOTARY PUBLIC 
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wad Cowell manared to get the underwriters to come up 
to $9.SU. Complatiing bitterly, the 1OS Meare eccepted 
the proce, Hermie was tclephoned in Marts, aud he too a> 
sented, cuthoe roluciantly, 

The unerwriters were already dispersing toward their 
homes, am! towerd the Swise meauntates, when Inte in the 
attcrmoon Cornich! calles Cowell again trom Vatis. Ile 
wonted to talk to the naderwriters inne, With some 
dithootty, Cowett reassembled them and Hernte licw wo 
Gromeea to mene the now plete, 

“tte tathed to thant alaut the mysthque af the company,” 
recatlad Cowett, “and be taiked to them about the myatique 
ot ten detlans. And soddaen it, he convinced them (wf 
couse, within half an hour, they were unconvinced apain 
—lwit they bad deme the deal.” Ht was the conceptital sales 
man’s finest single achnevement, and so he closet the den! 
for a stole sete with a face veltine of S110 geriltion, 

Of that money, toughly halt went to the selling shute- 
bedders, amd! the infiua to the 1OS corporate treasury from 
the sult of mew shares was $52,400,820, alter deductions 
(for un forwetting Comnts torts, etc.). 

Heocver a Company occded fo tobe new capital, it was 
1OS: on the day the proceeds came in, the effective cash 
pestteat af the TUS parcet company wars $1 stlian. ut 
the respite tor the treesary was short-lived. The new cash 
was sapidiy dixpancd of in a seties of intetcute win! prottigate 
schemes, In order ta tmberstend the ince heauty at the 
race anes, Hobs necesmary te beceie Vcttce mecpumbicted 


with Joho MeCunedil: hing. 


ohn M. King, The Power of Natural Gas 


fa which we lutrntuce Amhassadur John M. King and 
descriie an twhetry butt on tan swortanmes, fo cothes 
withe Lteete prevwe elect, ete teen i pratt eenhaeml cope bee Cte 
PA letather bcewt Coivds, feersetbeags coal tee He wertette, Deb Cosmet 
Micteeers Ure Ae tle, C1 ts end cthint olraenger catuberiats 
appear, Hondioy Maye Aircraft botomus « Castiatly 


The 105 issne was a hot onc. Investors were disposed 
to belleve Pal Cowett whom he sunt that the public otier 
was hispired evsentiuily by a desire to demmeonstiate the 
materity of FOS, wet by a wish fer cash im. "We dho't mec 
the money, that's for sere,” he said. Wisc financial 
heads were inched to wcept that the offshore protien 
chit tal grown up wid Cott mike a acriues contettue 


tion to the workings of itctnational capitulo, ‘Ihe fecl- 


bog liatvccel Ley the parblis aflor wees atantiably stemmed up 
by a weiter ba the Piss ue! 


Post of Toronto, the city tu 
which, formally, the Mond of funds bad its howe. 105, 
seit the Financial Port, wos bocommng “increasingly con- 
scleotts GF tts peblic image, wird ty poitiapes beconston a bat 
aec Comectvative., At the samc tc, the financial bes 
tablishatent ts becoming uo bit more alerting went temovetive 
— did Che twee might meced sommes de the Contes.” Saeeadistie 
epprcetations of HOS, da test Petts of the wohl, were 
erovtieg, eiegpelly Fron the guimeckead te the tutseme: a cone 
victhon wey sptcmeltous, tn the werels of the Pawntess Obae rver, 
that “thee werk tnceds 1s.“ 

Phos wemct al Hinesene tal «teenmte wees werteivabert, “Pee Dow 


Jems todos, Teaver choctiecd eet at 190" was wallow 
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ing. Hat people looked forward to an upturn in 1970; 
wiety this was the bation: of the cycle? LOS appeared to 
te hoagie Macht respectably with ways of protecting t- 
vosturs aguinet the shementiness of tie stock mmrket. Aud 
then on the very Let day of the year, TOS displayed a 
siwhten Hash of the Od Adam. 1 was iiaplred by Hal and 
fort's fetal Cowination with the schemes of Jou M, 


Keor, the veantont dyn af Denver, Coalutade, 


People used to flad it wery cificult to wnbetotareat jornt 
what type of business Jobe Ning’s ce inten Were in, 
ven tt basicolly Lundatory erticilc, a battled newspaper 
Yenwer fd ta edneit that the city’s fiastest-meawiig, betsi- 
ean termed to use “a lot of words to feveal wery little.” 

te reply to a poziled sharchelter, King once aati the King 


Hesonnces Company war “a fechnalogial sevice Com 


pany, Orbented toward development and tinarcment of 


natural resources, With superior human testes to do the 

jel. We wte a laely shop. We create teas mil Cutise tire 

dbeas to be well-fanced--thes we go ant out de the 
wih.” 

(* tloary tht HE, the Investment director of HOS, was 
meveentet Cera: whee ferent this scot ot Lanegeaupss ditheult te 
mnetrate, In November 196, when 1OS was tovestine 
lotpe stm of moncy with King Resurtrces, Holt wert ant 
te Deuver amt spent theee days tething with hinn's ew 
ccuteves. Hult achoits te havlag been convinced by some 
Wty Hofortanate propesitions decing bin tae welt I, 
leet when be feft Donver tor fae Anrcles, be tall the King 
cote, “Were Rrneow, b cheers t crterst thie Coterprany.” 

rho sommece fused Mehl teacheal fer Anpeles than he te. 
cotvest @ call Frame Sober Kany bianell “Th ary,” sont Kine, 
“E chon's think your tiborstond my conmnany 

“Ventre dame igi DP aton't,” sant Mahl, “PH My owt and 
eagle,” sate! Kenge 


Jol Kang waa going somewhere la one of tra putvon 
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jets, ard he arranced to tom bh dow at Rurhank att port. 
Verh! spect twee ete cnn tied lane Teewnys potting 
tw Hartans, where they sat together in the buck of « car 
whitc Ring delivered a two honue lecture 

Vi ovttet have bacon a bites scone. Pleury Mahl ism slight, 


Wwerrboel bemk ive tint Whee ently contest fe Marla 
pice bit Deis bnestorens creas bem they CHHUHEE tenetennyte ten een 
his ahtrt. Jules Kin stands sla feat foee and weighs two 
humerod thitty prods; the atlects cowleey tenets, huts with 
aK oh the sicke, anal ts ceqtnicd te ower hice theneuned 
pote of cull links. Pe has a big, dometthe head, pice ing 
tue cys, metel a Leribe vertce 

“the Lept tathing atumt the ‘use-of money fmt,” ” 
Robt reeatheal, “Iie awkt King Kesmmces dide't have any 
projects thal were peytig hos than 60 per cout a year, | 
pel, Juba, bE oewer heat of any bevestiment thal always 
pakl O©O per cont « year.” Am! he sunt, ‘You know what ! 
mean, we cut oll the least profialte eues’ When King 
pet out of the cauc, 3} still cliha’t widurstane fels chore 
company.” 

King did mabe at least one very clear Mnencial stute- 
ment, opragery bits caamtmec thon with Inventions Oy 
week, “Tm very het for ttetoatadal neon 
*tein we much caster to du hesiness with thse people 

John MeCandish King was bor in Mlinois me 1927, the 
wme year thet Hortatd Commteld wos tenn Totandoel, 
Kirve stethcteel Ceeveen mother mood otbece iMercrs tig bee 
wath, which meant that hiv education was apect, wd he 
lal net geaiinte trom any of the three univer dties he ate 
waded. He lett bis List one, Nowthwestern, not from if 
ros, bat Deca be wished tor futher bis poltticul aimld- 
A, 

King wae @ Dhneernt watil he wus clyltcen, when he 
cerivbedt te the Kepultican Party, and at tweety-thiees he 
wat cleeted tee the Meets Pete of Keprcscutatiwes, At 


us end oh tity teat tweryour tern, the yen leresdatos 


3/9 


found that he had ahowt $1500 left over from bis pay. Hie 
Buk 1 wll ine weldeat oil well, 

As 8 anuber of his customers were to discover laicr, 
the chances of hitting olf with any well. chilled in the 
United States are one in four, but only one in cloven bite 
oil in commercial quantities, The chances of a wikicat 
striking arc wun ko thirty, but King's first wikicut, drilled 
oma Cricad’s form ia Oxlahowma, did strike ol. “I've al- 
ways been bucky,” he anid. “I ect bite chMcull situstions, 
but F always manage to come up sriciling like a rose.” 

Tho success of that Oklahoma wildcat sevieed the di- 
reclon of Johu King's corcer, In 1955, King went mio 
partnership wih a man called lien Stevenson in Chicago 
and formed the King-Stevenson Oil & Gas Co. 

Hut John King did pot become an oliman in the same 
seuse va, any, Vaul Cetty. Nog did the companies he or- 
Brnized he the seme kind of things as Sipadud Gil oF 
Shell, In that seuse, John King was not really aa oilman 
at all. le was in the [und business; ouly his funds were 
deiling fund, nt mutual funds, While Curnfcld owed 
his power and prosperity tv the oulhow of dotlais beyond 
the United Staics, King owed his to feaiuces of the tase. 
fiom aysiont inside the United States, King’s business com 
asic prinmerdy met of exploiting oil lickis, Int of expluit- 
tog tie taaelon #dvaniages available tg tlneo who book 
for oil fields 

Desplic Congressional attacks which have progres.ively 
whittled away at those pudvantages (“inept Jaws aint bis 
tonic emutimalinn,” sal Johu King), it remains ollicial 
policy to nliow peaple to claim tax relief upon money i- 
vested we the search for oi) mod upon any income arising 
frown vil discovered. “Lhe potential of this sysiow asa “ian 
sheticr” was wilely capluited for the fie time in the 

DYS08, Blighty paid fil stass, sportunen, and ofver folk 
in weed of tax cehel could ant cut aed dial ther own 


wells, Bt there was uthing to stop thew Kelling loygether 
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Hy deerhips, pooling their emery baler a Peed, 
wR & manager to hemlic the or elhing 


wl tie 
1 Was thet semtie ol 
lor the Maveger to turn wily PHM MCER, Moberly pelionge 
Preces of such Parinenhiyn. Foes imcieased, aul Some the 


manager teuded to have little OF. sheeteet ort bees ewe teres 
M+ who, Ht often became Questionalic wheiler iy 
whether bis wells struck oi of md 


thought to exist Only on laa seturus 


treed 


Some wells wer 


Cithers lout ¢ be 


service fur fore than me Parinersdyy, “wll Wow hi 


hove been an Cmbariainent tw sivike 


Cuunls would have to ix ptrloced 


biwae ¢ stl ten beeter 


been seve icade 9 “ey Herien” $0 peed ide ciatiecrlties 
Abuses of this sort came 10 @ bead in the Lite (Ser 

when a couple of Selling funds collapsed aint a 

Sciiled over the whiud 


a 1964, when the 


‘ ‘ 
buses, HM silteved » furties betes 
Wain lag pale was Col, whens 
sine of the demand, 


At the coud of the 1950s, Jolin King wwe frown ¢ in 
cay te Denver. Who Wimy Seovenson Patioceship lyeke 
up, od January 196) King sated wy a new concern 


King Kesmmurees, whic h took over the 


oh wind yp Tproyprites 
Oo the obd firns 


' f P 
Por the fast six years of p< hile King it 


ManCes Made litt: mark on te Weiner seoue, “Lh, 
(9G Jol Kicy slatted hp wih a new bint of 


Sul, and within teen years, Forbes HE Oe Gee 


that 3100 million would be “a low guess” fo: 
snl wealth, 


ivy 
As ty the amend of nemwey his co 
Cemrirodles, “wilanly vther thas 


figure on the total... ” 


Kong werd ave 


the cormesic structure that King 
sone of the most incestinnrs MtoHoOnipan 


Me taliedd Contain 


¥ selathwd 
Wleck have ever been wilcneplerd, ad i was thin conned 


Of relaiioaships that caused prevyple ter iv 


pest what King Resources dal the Comune. tia 


forwed to wana the new set of arlington 


stiinnhiniice of King esmurces Crmmpany, bet were ah 


sv/ 


owned by Jeha King personality, “Thee private Companies 
teanaged the funds, Ben they ste contracted most of the 
we Cap aon work —geolepicel surveys. Ar elleag, papi 
Paving, Grd S00 Om tee Kinng ¢ WHO, Which i turn offen 
essed on the contencts to rnlependent comeere. Au in 
ven s awey Was subject to many charges in ie progress 
though the compwate levers, indeed the prospectives 
ttued for Kanp's dvitling funds had to warn the clataners 
that ouce John King lad tnten his cul, they ought not 
get back thes ov tal MVEstne ut 

“it's simple,” anid King. “You pt $100,000 inte an oil 
well and you can expert to wake JO per cent « your of it 
bits— bat yous Wight have to spend a lol ane ty get that 
wil, We'll sell you the property, drill the well fur you, 
nemnage the pomluction, du all the work. If we stike oil 
yeu will make the Mi per cent, but we may make es high 
#8 (4) per cont.” (Was this the “we of a emey factos””7) 

King suceceded im making this package aliractive—at 
beost while there was @ jot of money aru —Abrough 
Iwo dp tant movations which he built into the ohd com 
orm of the chilling fh Vreviowsly, these had heen 
Hemght of as suitalie tuily for the very wealthy, King said 
Heat ah “aauoyed the bell” wat of hin that “ouly tich peo- 
pre could mvem in oil deiiing,” wud with populist fervor 
Int set Ouf fo Create tun shelters [oy the common mean. his 
cusimners in the cml were wot Cractly det-commoayn — 
wetwre were puohaldy the lnipest molerssieniel Rioup 
anne thene—bul King was prepared to awn for lower- 

vl people 

Post, he jtiomhiced aw istatlnent plen, whieh elhowed 

1 mvest mm owe of big funds for as little as 31450 
wn and 350 a month, More wuporiant, he touk « leaf 
Fecom the miiual-(inecd haeek ban eohd stvte dedling funds, an 


fiveSio€’ would have to wed watd the thdling partucestap 


had run ts term before he conse ert any money back 


King pronused to arrange fou the repurchase of his ous 
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heewers’ shares on demand thet wimrwation was the ¢ { 


slew of the mutual fms’ feat ¢ of todempinn of 
Miases on demand, ln the col Ken's tums, the bevel 
Of sepichase price th everstane we was 

ferme by the “warket value” of the Ferrel > le videany 

Hons @f the ine of re purchase 

Kern chirting Drought 8 new thc to 
fama, An invesiog in oH pets the relief on the “in 
cost of drilling a well lecating and preparing 
amsporting the tin, and so on bhes Cum Aemead wre 
‘earters of total ciiliung CAPCHNES, MP Thal mM memes prord 
210,000 ite the eperation could deviect STK) reve las 
farable income Assuming he were Payee tae at Vb pes 
Con, that means he would enjoy total tax icliel af 7 5 
cont of STSOU, which is $5250. ‘Theiehue the real « 
hee $10,000 stake in the funds" Gilling cuterprmes is 
$4750 ($10,000) wsinus $5250). 

Suppowe this ix a King deilling fund, sad afier ciriiwon 
Months the ivesion asks to take his Hemey out. King aay 
say thet the “market value” of the drilling enterpiive i 
tnly Su per cent of the Original mvesinent— ie, sme oil 
has been found, but aot chomigh to make sunt prelits as 
would recoup all the money pul up. Mat coven pt thot 
“market value” the iavesiog Rete ont YO per cout of whet 
he pul up, so he nets 39000 out in tard cash. And as tle 
foal cost of hus investment was @nly $4750, he has mute a 
Prot im cightcrn mouths of $1250, which ane 
Then capluns the aliraction which Jolin hk & OPCiatnrns 
hat foe people in high-taa brackets tm top of it wos ty 
ahled mivantape that any mcume detived linn oil gris a 
“depiction allowance,” which means thal nu faa i heweed 


Ou the 22 per cent of it.* 


* The theary is that income free oll ped oo fiom me mscet whe te 
be being depicted, awl thet the oaventon steed bee crtethed ter ve 
Cover hun Capital. Lhe klee ie tu emowage se 
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Nevertheless, people found it diMicut to grasp the idee ‘ au average repurchase value of HO per cent on fece amonnt 
theta major comoration cotid be built around tax wvonl- | iavested--which would require the “market value? of the | 
1 unce. “those why did grasp it occasionully overlooked the : underlying oil ventures to be about $42 sail atte- i 
j point that some oil had tu be found —or anyway, the H gether, Det the independent appraisers, Lewis Papinecimy. 
“rarket value" of the drilling cuterprise had to be muain- | had valued the lot at past $7 million. King Resouiwes nine | 
tained—if the lavestors were to come oul on Lop, i © comment upan this remarkable “adjustment.” Mo wat 
King can into two main deilling funds: Imperial-Anesi- i difficult to escape the conclusion that ealy a dow of uwew H 
con, which was suppesed te de! mainly in proven terri- t money was making such repurch sev possible, | 
; lory, aud Royal Resources, which was a “wildcat” fund. { The article deol oaly with the more conservabve of the 
Lach of (hem had on intricate inner structure; the investor i two funds, laperial-Americun. Similar analysis of Koyal | 
did not become a sharcholder in the whole fund ax he Resources, the “wikleat” fund, shows ewe less seal re H 
: dit in the noitual-fund system, Tasted, a King drilling | furn oa mwocy. Prom the last quarter of L9G) te che thiad | 
y ‘ fund was designed as a series of “partnerships,” with a quarter of 1969 inclusive, invesions put $70 Huliien sate ee | 
new partnership being formed within the fund every quar- Koyal Kesources. All this money was expended for ate j 
; ‘ ter. Fach wivestor wan given an ‘elerest ia the first part- turn of only $2 inillion—mot of which accrued to ove | 
: nership to be formed after his wiging the fund. Hut despite lucky partnership. And out of that $2 million bad to come | 
the partnership structure, wll the investors’ moncy was royallics, taxes, operating expenses, and a “net operuiny- } 
é “conuningied” into ove large pool. : prokits imierest™ for King | 
When en tmpecial-American investor demanded repur- { ‘The cifect of sucis unkind revelations an King: desetares 
chase what happened, foruelly, was that his partneeship was nat unlike the effect of the 1.4. Times aiticie on 


Commonwealth United's profits. There was a poo head \ 
of running for the windows. King cesigued tion the chas- i 
tuanship of King Resources, and the whale coucens wort 
able to siugger on only because the creditors beaeed ey 


interest would be sold to a new partnership, “The reality 
{ ' of this wax that money coming into the pool from ucw 
investors was used to pay off old investors, Aud the ant 
alarming featuse of the system—if its long-term sMubility 
were to be considered: --was the method of fixing the level 
of payouts. “Che “naarket value” of the underlying drilling 
enieeuises, which sct the level of “redemptions” (or ba 
other words, the price which new partnerships paid for 
old partnerships), was determined by appraisels feo in- 
dependent od experts. King however rescived the ight to 


would line even move by forcing liquidation. Mut by the 


time the article appeaed, King and bis companies lod 
tide Mane CHOHMOUN protiis Ga the How of money toon te 
the fueds. “Hin probable,” suid Don's wiapasine, “that 
ho man, inching diemy Ford oc John 0. Rock 
ever nauk: a fortune faster Gian Jota bag.” - } 


four, i 


‘Vhe tiisi way Join Ring wide neaney out ob tie tines 
was by 


: “wljnst” these appraisals. 
\ Aw aticle in the Denver Rocky Mountain News in 
July 1970 analyzed the nature of the adjustincits mine. 
It dealt with eight quarterly partnerships ef Imperial 
Ametican, feo the third quarter of L907 to the second 
War quoting on these partnerships 


‘ine thear ta saske itcrest-fiee doa out of 


their casa pool to King’s companies, (AL one sine, be 
borrowed $500,000 of the moncy personally, ti 
dn pay & per cent.) For same tine, tie nemey borened | 


from the customers was uscd to pay the comieassons of 


38) + 


° | ra quarter of 1969, 
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outside brokers who sold the’ fund ahares in tive first place: 
an iniciesting sysiem, which was ahundoned ufice a year 
Or sO, 

King's Pemonally owned managemcat Companies mune 
mency from the funds ia two futher ways, Fiest, they 
took 25 per cent of the “net Operating-profits interest" ow 
fund operations, Most People think of & profil us what 
femains afice all cous are deducted from incoue King's 
dchinition of his ows PO bef out so Many costs that it 
Chuvely resem soled a straight royulty on all income, Sevoudl, 
King's componies cried 5 per cent off all net-cash ree 
ceils frome any successful drilling operations, belore the 
Cush Was Felvesiod in new ones, 


Uut the real leverage effect was achieved thicugh the’ 


saies that King Resources Company made to the dy hing 
funds. ‘The funds, which had reached $100 million by the 
cud of 1969, and were swelling rapidly, purchused muny 
of their vil aud gas Properties, theig gedlogical surveys and 
fechuicnl services, from Kio Resources Company. ‘there 
Wasa Matont conflict of interes: in this arrangement. Its 
elfect upon the sales, the carnings, ml, in turn, the share 
pice of King Resources, was dramatic. 

In 196K, King Resources aad an income of nearly $38 
million from the sale of woods and services to funds mun- 
aged hy King. These were not only his own duilling funds: 
he had another customer, nowe other than the Natiurnl 
Reseurces Account of the Fund of Funds iiself, La 1969, 
$64 willow came Crom auch sales, and in this year, FOU 
became a nore important customer than ihe King funds. 
King's privaic companies wlso earned juicy COMMISSIONS 
fu selling the vil-explorntion skills of King Resomnices: 
more than 345 million wa 1964, 

King Resources aude anich more money out of these 
services than [rom actually Producing of} and gas. In 1969 
when the company received $110 million froma selling its 
propertios aul nbilities to funds, it cnly brought in $6 sail- 
lion fren the exploitation of oil aad 845 resources, 


ee 


Sill, even if it was not rich in ee Oh, baba | 
Oration, past Tike DOS, was sade ws Heepenstiondl 
oud noble chetoric. the private conpive that 
tauler the Colorado Corporation tid four an TT oe ee) 
the oil<dilling funds; Ch) & peal estate hve enitedt Gey 
cral American: (c) an Ree Of COMpanios iider wie ttle 
te Regency Manapenent el UT) oe | 

OF oiewell Completion CHEE penne 

Ginks, pipeioe eas, wad the bike) ot to aneuteens 
and many ether things; amd (a) the Deaver ¢ ty 
which was fesprmulio foe selling ihe fittnis, the ge 
wad the leasing: comteocts 

The Beaver Comporation was Heied 
Anis, ea-iresulent of the Aner Meinl 
fod the wan whe led the battle apauet lot bo k. 
Medicare proyeam., Vogetlwe witit bial Ava, the 
writer who helped him in ihe Meriiense ApEn, 
Annis prepaied deitling-ianad Peppa te be heared 
especially ut doctors, wine AVEEALC HCO Leppe dh Ou? 
OOO wabonally in 1969, bot wie tended te “hack ek jitete 
knowiedge of investments” as King pultiedy aeied 

‘the astronaut Frank Dorman seeved om the Kasay ie. 
sources Company Road, und anuila * estrownut, Woaltes 
Seluera, headed one of the Kepency beast ce ies 
lake Richard V. Alica, a foviner boven Policy mibvecs to 
Veesident Nixoa, Schitra was hired tw develo leit te 
King’s interoational aspurations. Captain Schitne said Ghat 
“one of Joim's basic Philosophies that chew me inte thi 
complies is that whenever you devely something asa 
COMTY, Yous pay monies and kevow-derw tim im. 
bowistiap a Comutyy as L would say i." ble wad that be 
aud Kui lini offen talked alee ft something codied “uh 
high protein Concem of feeding we winid.” Lielpirne ties 
shtmoncished vations, suid Captain Schirra, was hipts vet, 
Disiness, Ut it was also “humane, compassionate, ino 
CHing. 6 6. That's what at's wll about Phe pecgde iene 
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The ides, Every once in a while Pl Aunis aml 1 mec in 
the cormbor. t say, “What the hel arc you schwag here, 
Doctor?” and he'll aay, “What the bell we you doing bere, 
Astronaut?’ ” 


Iu early summer 1967, Joha King sent a couple of men 
to Eucope to look at the chances of sclling dridiing futals 
there to Americans, wine still pay US. acs when abrusnd, 
aud they duly visited 1S in Geneva, Hut as IOS was 
atk to ages with the SUC wot to scll anything to Ameri- 
Ton cHizens anywhere, there was nothing io be done. 

The next contact came in December 1967, when Pd 
Cowelt was nm New Youk and got @ message saying thal 
King would like ty wicet him. The intsoduction was made 
by Myer Pehiuma, @ Washington lawyer who had been a 
back-oiliwe brain in John Kennedy's presidential Campaign 
of 196) and bad then spent thre years in the White 
Jivuse as the President's deputy special counsel. His acute 
mind was onc of the first to spot the possibilitics -of ex- 
panding the fund idea beyond securities. 

“T organized one of the text art funds,” be told us, “ono 
of the first real-estate fais, aad one of the first shiping 
funds, Natural resources had are Potential than say of 
them.” Fekiuan was aleady a director of some of the 
King chilling funds, and he knew Cowett. “One of wy 
dubious claims to distinction,” be says wryly, “was to in- 
froluce Pdward M. Cowell and Jolus M. King.” 

Superiicially, the twa wen acemed to have littl: in com- 
eon, bial Cowett lives 1a a osansion Overlooking Ue lake of 
Cieneva, slvives @ Maserati, and relaxes over the back- 
Barnion board Jolus King's style is a specially stretched 
black Lincola with « sunshine roel fixed so that he can 
soot frum i, and a million-dollar ranch at the loot of 
the Rockies. Mt Peldiaan'’s introduction brought about a 
true meeting of minds, 

King’s ficst suggestion was that hegmight buy livesion 
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Planning Cotpuatam, the Awetwan Suleveliany that ies 
had boupit Crowe Hee Henedichs but which Mowat Her es- 
sary te sell wader the ters of the SEC setilement. “ihe 
deal fell thiouph, and Ho tacdly bikely that ihe Sree 
would have approved it. Hal the Alec ton Of the Wwe tes 
for cach othe: was Poweilud caough to survive his sel. 
back. ‘The more Mouey King coud “ulanage.” the une 
Profits he coukl make. And i IS was cager to inveu emery 
‘situations where Specisculac “perloruiance” miphi be 
Crouled, 

Thee was suliicwnt to weconl for the Fund of Fuads be- 
Cuming, Unoupia lis Natacal Kesemuces Account, the CT eae | 
customer of King Kesources. Aad (reve Was wHethey con. 
Bruty of inicrest to develop, fu 1968, 10S was exper te 
seul is salesmen back into those us dealevelopedt coun 


tries from witich they bad been so MACCICMMHY ex 


Prilet. So a pew “concept” was bern: HOS aund Kang 
logether would Cieule systems of Nalusal-cesouices savesi- 
Hicnis, 

One of the fist countries lo be selected for tie Mivi- 
kere of being “bootstinpped” was Ienel, whee puvey 
twewt had regarded [OS with a col asal Meplioni eve 
aimost from the best.” And the tesuli was Joly King’s Mul- 
bar ventuse—whick chled with a sual usterunteusel in 
Chical, the interveation of the Male Departiwent 
duns of aiany millious of solings, 

fa the semmey oc YOR, King formed a Hille Comjeany 
Muned Midhar Lub, alter ie Uleinew for 


+ ME thet 


“woldeorin 
Ki was cegisicied in Londoa, and was net nun b pablicved 
Miibur’s audacious Purpose, which had the approval of 
the Iseaeli ReverMenl, was to seatch Gere vid wind peas 


the tervitoties aud Ueighlaning wale 


a 
s Ceplared Gem ihe 
Arabs ducing the Sia-Day War, ti IOS 
Peny—not the fuimis—ient Middag 34 bilion, 


CF Conn 


ie tid Ot Weel 


* Seo Chapter &, “The Jungle Janyle Jingle.” 
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| 
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to wok on seismic studies of the arca, which proved cu- 
Cr eR 

King then sent a maritinve drilling rig. the Star 1, owt be 
the Mediterancan, and a laad-dilling team to the Sinai 
Peninsula, The land well waa a “dry bole"—tut the Sia 
strmck of, Unfortunately though, she was drilling in a 
very eaposed position in international weicrs: thirty we des 
MT the one-time Pgyptian port of 14 ‘Arish, which is west 
of the Gaza Strip. (The safer waters off Israci lad beon 
taken by another American company.) ‘the Star's well 
had to be “capped” and kept quict, because the Israclis 
could not guzrantce projection for the cig. “The problem 
was that the Isracti Navy bad been relying upon the de- 
livery of five new puoboats from Mrance, and de Gasile 
bad blocked the sale. Hefore the Isracli Nevy roanaged 
to commandeer the boats in their celebrated raid of 
Chistinas 1969, the political heat had turned on the Mid 
bur project. “Ihe heat was generated by the adventures al 
a sccond sig that King seat to go around the South of 
Africa and diilt in the Gull of Suez. isc. 

The rig, deawe by « Dutch tug, berthed en route at 
Abidjan on the Ivory Coast, where a group of Arab sabo- 
fours arrived One night and hung some slicks of dynamite 
arcu it. They were not very efficient saboicurs, and the 
three exploskwis did litike damago—although some mene 
bers of the rig crew had to apring naked into the water, 
Hut by the tuve the rig had been repaired aml was vader 
way agen, the incklent had focused the sitention of the 
established of companies upon the implications of Mul- 
bar's enterprise, 

‘The off companies were naturally fiightencd that the 
Arabs might take reprisals against US. od imvesiments 
in Libya wn other places, if American companics weal 
on helping Israel search for oil in disputed terrmtury, the 
Mute Department was called in, and that was the cud of 
Muadtbar 
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fp Heanvoen hed be ibe eit weaciy GP ell 
ts Mahile East operatam, ane puivate ievesiess whee boo 
Loe reagehet Pariicyvetiones Foe SR tsiliny on ser abae ies 
Lid. was out w hser: it get $13 million back on iis $F 
willion, awl was left with a fice 25-peracut interest im 
Binilar. Hut that was 1OS's own money. The sane 


prevel 
fortune did nat apply to most of the HOS custumers’ mone y 
that went inte other King ventuies. 

‘The Natural Kesources Account of the Fund of tans 
was started on Maich 4, 196M, aad it was gather sitlereut 
frou these subdivisions of the Fuad such ws Dawud Mew 
or Fred Alper tan. Piest, wali) March 14/0, 
snnounced wha was ruuning the accownl, As 


Py pever 
me esate the 
Felatwushipy well) King wan aol wally hivewe cwen vativie 
HOS. Secomd, there wie sr formal maungenwidt agreement, 
aud no Charge was contracied. ‘the aunayes of the ae- 
count was IOS Lick. itself, wud it was haudled pes counily 
by Pd Cowett, Third, wowe of the ieports of Pan of 
Pumds Proprictacy ever pave a breakdown of winat Natural 
Kesamuces Account was invested in 

Although aw fer was tiacd formally, HIS propered to 
reward itself for running the Natuswl Resouroos Accel 
by taking 10 per cont of any appreciation wm the value ol 
the accomit’s investiacnt whether that appreciatwn vas 
realized wa sale, oF simply entered in Wie bens. Leu pes 
cont of the meme from tivestincnis, best aa eXpeures 
allocation, would wise aceruc to IOS. ~ 

The gicat point alwed aaburul-sesouices investineuis, 
however, was thal uulike siowks wad shares, there was ne 
wilely quoted amd established musket te pet a velue on 
“unrealized ap weciatwn.” Th was up bo 1s itsell, wale 
the at of King, Resources, to asses increases in the voile 
of any oil-cdriliing leases of gold mines pruclieed wal) tee 
wil of John King’s companies. The higher the values 
Culimated, the mawe prdits LOS would recerve. 

fa May 196%, & Fund of Funds prepectiy cueted one 


jus 


Se ann eee 


of the celebrated maxuys of the Lue 
“The greatest of ali gills 


de la Kovhelouceuid 
is the puwer to catinate (hinge 


al theic true worih.” 


Uy the end of 1969, $60 million from the Puad of Puads 


had lowe. mio Joba King’s conipanies. ‘This wes by far 
the most important destianion for wew fund lavesiment, 
Yet no bist was pubdished showing the disposition of this 
sash until Murch 1970—and even then it did net po out 
to the investous but appeared as a fuvtnote 


an article 
by Johw King in the 


IOS Hulletin, auned mainly at saics- 
mea. “Cicolopusis tell us,” wrote King, 
Mifiniic mmount of natucal re 
Heasures found within it, 


“that there is an 
wuirces—the earth itself, the 
Upon aud in the skics above it." 
King Resouces, which he culled “a merchant banker of 
Hwatinal resouces,” was burrowing away in search of these 
%, Wilt special enupisasix wpm the underdeveloped 


world, wiete “ihe vid Caploitation approach” was being 
avouled 


ream’: 


The subsequent bricf woie on the POP money . 
care showed that little tad gone fo the 


poorer paris of 
the wowkd, 


eacemt foe $3 million spent on oil wud gas ex. 
ploration in Gabou sud Liberia More than 45 per vent 
of the temcy hud gone inte King's companion operating 
in the United States, chiefly to eequire oil aad gas pron 
pects. Another 34 per ceat had none to Caanda, $11 guil- 
lion having been spent on oil exploration rights in the 
Aictic. Eleven per cout went ito Sowth Aliica wud its 
colony, Seuth-Wesg Aliicu, where it wne tlivaied between 
& Utaniom aad @ dianvoud Prospect. (Alter the Apovaly)ne, 
au IOS executive seit he found the Vund of Punds’ stake 
in the diaumwdl business especially herd to assess. “l have 
looked ot thes,” he sank, “od | have bked at i for some 
tune. The sesuli iv that ib have ae way of huowing whether 
Hos a biphly valuable davestumeat, on whether u ia the 
biggest heap of dull-sbit | have ever seen.”) 
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The real actu, the seomurce of hope, 
When the Atlantic Kicifickd cony 


hoe Bay on the Norih Siope of Alaska ia Juseteary Et, 


® preal plawour spread over the 550,000 
Noth American Sedaneutary 
Crvenland aud Alaska. That Plans was nich intercede 
when righis i exploit the new Alaskan 
auctioned off for an Average 
it wl 


wae ta the Arctn 


wary Sirwck onl mt Weed 


Le me | 


lhasin Stretching hewmern 


Of flekis were 
Of pune than S20KK) wr neve 
cured in many muds the fact that the Newils Si 
mB only a small pact of the whole aiva-—wloch 
mandy of the Canadian Arciic 
tween, 


is 
cemsinds 
lauds and their seas he. 
People vaturaliy sssumed that here was a bemcica 
M which the sliewd or fortunate 
lory cheap, wd sell it deur pena be 
But the financial 


bet bey freostv tess. 
dincovery of ptecluers 
Fewiitics Of Ob caplorations are sather 
une Complicaicd than that. 


As loug ago as 191, au explorer waned Parry wetet 


thet sucks ia the Canadian Archipelago nen 


Hed Of pocorn 
when broken, 


A geubogical survey in 1942 cinched teat 


the pork farnvations a Uhe area strongly seccimbled thew 


Of major vil fields, but al tart We Os COMpaniCN Were [oud 


of by aatural beards. Tie Bpecial wasiiness of te Ag- 
Chipeiago is hat it is wurmer tha 


othe mandand, because its 
winds come fiom the ¢ 


teviland Sea, Phe seow coy is 
wever Uuck, and in the fwenly-fowelewe sununer days, 


when the lemprrainie cau reach O5° VA wieity- turer 


vy layers of mind on fenge oof 
1500 feet of pecmalrost, while mont of ihe 
freren. “The diticuties of searching fon 


bee dail surface iste a Bop 


MR FOES 


uel there, a 


4 
exttacting if foul, kept most penyle’s ui 
On easier exploration propects, 


Stent fixed 
A few wells were aenied mm the carly (9G, alics 


Ametionn auclear Sulwuasine Nautilus suier 
phat 


the 
tunder the 
Wecny Aud pave re io the rete Taal the protons 
Of extracting of Fron the A 
sulunarine taukets 
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(COC Hight be sedved hy prevat 
Uul ne oll was fini, and the Acclu- 


ear waght have been ahamboned to the caribou had 
wet been for a decheated gealopet aaned Syuonic. Al 
och Compoigeng, the Conmhan powrnunent « imounce 
ia Lhecomber 1967 thal i wowkd luck Panewtic Ol, the 
Company Sproule ecreaied. A few weeks ister came the 
Alasson sicike: the demand for vew prospects was higher 
fon we 1947, and suddenly oil Conpanics Were rushing 
tte the Canadian Agctic. Optimisis tovkaued that perhaps 
hail the Canadian area might have Hential to equal the 
Newth Sinope of Atusha, King Resources joined the eush, 
fuking He customer, the Pum of Pumis, shong with it. 
And if they found aething else, they certamiy Sommd “pet 
formance.” Uy the cud of 1969, Cornfebt was telling bis 
silewwen that the Cansen Arche was “oun most spectacu- 
lar ievestcot”—and i you took 1OS's awn estinumtes af 
foe value that was cortuiuly the cose. According to twit 
calvulativas, propeiticn sequined for $11 witlion had ja 
creased te value to 3156 ation withia a few months, 

Vrobably a pou many salesmen and wvestors thought 
that what LOS was duing in the frozen port was sooe- 
thing roughly oualogeus to buying aud s ing ordmary 
real estaic, “This impression waa noturaily strengthened 
whes Cornafehl referred to the invesiments as “leasclady.” 
Hat mineral caploratwm rights in the Canadian Arctic 
ishumis aie puapertics of a very Complicniod sort, with little 
fewiiblaace to oidinary keaschulds. lrouivally, the system 
was clesigned to tininuze speculation, 

What the Canadian goverment distibuiey are “per- 
tits,” tally Lasting ax yours, to caplore blocks of terri- 
buy for oil, gas, of any other apreed-apon adacral, No 
chaipe is made for the permits, bul they are issucd oa 
tor combtion that # certnia minimum amount of money « 
spent on caploration over the term of the permit, This 
“werk oolipation” may be cischurged by os m. WY we 
win seme surveys, af even by sescarching improved 


means of Arctic Gansut, The requnewent is expreawd 
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om 4 COM p> aie aed te te depwods om the becuticne 
Of the permit wea. As au caress ot hie indicate bo sored 


the woomey, the peruliiokicng aut edher make depots 


wilh the Conadian poveroment or tind an acceplaide fi- 


ie 
be sechaimied by subtattiag }, tis 5 
WHE ay Capa ato costs ate Mecurred. Tue lea is io of ? 
people loka up permits aod siting: on them: te keep tae 
Ports “i fewee” caploraion work maint be undertusce. 

There is nedlong to slop a poruitiakder from wciling bees 
Perits, oF wn watcrest i them, to ther parties, aad, if the 
ferory livks prominng. people tay be willing to pay a 
Caste price for the privi'ene af participating in pesuble 
Cventual yrulits, in allitnes to take on theic snace of 
the wink obdipotion, Alicinatively, the pormithokler may 
devils thal a ceslaia arca in we hee eculanly cha ca 
Ploration aud may draw up a deidling program whanse cont 
way well caceed the muninwin governor werk reyines 
meus for the aica, The permiledder may then decule to 
“farm out” the work te a thicd party te whem he wal pove 
#1 cachange an interest us the peraiit. ‘The planned cot of 
this program can thea abu be expvessed as a cont i 
acte, allnough ne east char hands, Apain, howeves 
mudler io “earn” bus interes hive pasty east con 
the contiacted work, which may tke some yours 
though he amy puss au lu yol andiber person & share of 
the wouk. in the Arctic, you don't own a Hing wnt yoo 
cain 

Even then it iv aot tiat simple, Normally you would 
Ot tun a pened into a lease ualil you Have found ot 
ae Commarncial quantines. At thal point it becuwes ad- 
vault vin tee Comvert a Bia-year perieil nto a ewely mice 
year eee so that you can continue to benelid fiew the 
Piwticton af that weil, Nevertheless, at (hat poi alse 
yes se shee Hees regulatory complicatious. la tie fist 


Pace the Canadian govermucns teseeves the tight io keep 


sui 


for Hise bail your persis aerenpe, Second, only Canadian 
Hens, OF CMpanics half of wine eapatal at leat is 
owned by Canudions, nay owe leases King Resouces 
wenthd, thevelone, have had to fat off a scparaice Canaan 
cwnpany to oown lewses while the POI jiscif woukl hav 
been, ia the words of a Canadian ev crament ollicral who 
Wivestiyoted the jh ition, “very bard presed tu hoki « 
lease i sis owe nang,” 

hig s teva af the Arctic is evon now hard te chosd 
wih auy Peemion although ite broad outlines are cleus 
Cwnmh., King Heures’ fim mauve was made in the 
Puli of IYO when te Cormpany took out a muuber of 
permits we its own wane, “Chese covered about 4.5 guillion 
seres aad were recor in the prspectus whieh WIS 
helped King drew up for ihe Uiusodollas sue al the cos 
wf that yeor.* ‘The acres, HM Bakl, Were “Beuticred in an 
around the Sveideup asin in the Queen lilisabethh Is. 
lands” al were described as having “only speculative 
Value.” Uanminiog the Arctic calerprise aroimed that t , 
Neti Mackenzie, bess of King’s Canadian © eration, said, 
“We're going tw have io be lucky. We mineral-resousces 
buliniry is & calculated purotug, hut if you go into it on « 
big coough scale, the odds wee te your fave,” 

King's west big deal cnmwe in March 1969, when he ook 
a SU-per-cent interest in ees Covering foughly 2d iil 
how acies, Vhese ernets had been uken out by two com 
peices culled Tiausalia sid Mebeus, who had panel tle 
Arctic wiciests, ‘The ment tolkh of thie acreage wae oll 
sane, sme Of it onisile the Sverdrup Wasin in the Arctic 
Ovean. Such perasits cary oly @ sall goverment work 
Fequureincin, for at thus stage of the frame periuls cov- 
crng big sives of frozen sen ate wot mwen desued 
Hol diilable in the present site of the art 

King towk ov an lipmaiom to spud auly 2e¢ an acie in 


* See Chapier 17, “ihe Muster Vinanciers.” 
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the fient E¢ Years Of Weve pecusity: meee te eect 


King sind aod carn lve ilerest om thew ¢ eCten 


190, woe. tue HOCERaTY MONCY Was cicpemiiod woul the 
Canaan auileriees 

King's third main Arctic Mako—wul by far hic pont 
“nna oMme--was a aeries uf Complweated Cetuy oot 


Percents Mule wil [anar te, the company backed by 


He CMnsihan sever mincal, They coved sane 48 pation 
ths Hawes promising oushine eres te tle eshanel. Kee 
atomal to cone varying tleresis by todertekior 
My tain ob live weils, to he started af Varies chute 
deplember (074 

King was eu VCrIA te He Atctw thao 
Miner dmel auiinun of 19O0 Hy bate Aupont be hand 
wrenis, OF the tiplt tu cain them, in 29, 71H oan 
Viet it Oehditions tor these three main awwes, bo aes 
wanher af wller mbes in return ow we hu 
ine Wink of ili wells King Kemaioes aha t 
e pees m HN 6 teebare ” 
Mitte sections of J esmere isdwowl, die Lathe 
hg hams, which be filed in Sepeiabees. iby 
24, Ue acieane ia winch KRieg wud triests bb 
fe SST Maw Hee ricresix Verve lbelawon lin yn’ “ 


ad Mi per Cenk wind the averape was GF pee cont 


King's “wet” acreere in the Amie wan J) tothinnd, 
Was ow half-sline in tial CWOULY TWertiiilions wctes which wos 
Hernie Cusnlehi’s “anne Apel As Hevesi.” 
hana tly Pune oul letinny, Leomerdsibs of et aL 
alle, frozen oconn 


bie Atctec shin fe Wes Hai 


POMS Died Coddene lane,” 

Supposedly, the Mund of Vouds went ie the Naiual 
Kesourees Acvouut oo a 50-50 losis we Kom aed bas 
Cepanies. Cowell later tried te fe the TOIN Hews tat 
binng's “net” wereuge in Un Avetic was 22480008). owas 


heitt-share wa that fwetely-twer tvidinn sepes wh 


the that at ail in Peosiwe. Al bewst, annuey manaprns 
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Am Usually allowed to sell prepertics of their own ta the 
funds they Heaunge, Which was what King Resources was 
doug. The Notuial Kesources Account was built ap by 
the sunple devae of King companies selling to tine POR 
hatfintersy in propertios already owacd, of about to be 
owned, And King decided that this war a salen situation 
iu which the philosophy vi caveat emptor should apply: 
His companies took mackups on sales to the FOV, and it 
was up to the FOF te object if the prices were to high, 

Cowett claims to have been “naive” about these arrango- 
mens, wad, as dismayed 1OS investigators fmind later, 
they resulted in sume spectacular markings fo. King coum- 
panics, In some cases, King's private company, ihe Colo 
fady Corporaiion, bought American oil and 68 properties 
wid gesedd to the FOE within days at markups of 1000 
Per cent more. Ail that was avild compared tu what hep 
pened in the Arctic, 

The Fuad of Funds paid King Resources Company a 
total of SEL millie Los for the jnivilege Of participyting 


in bis Arctic intere Ved King Resources pail virtually 
ho cash price when taking up the interesis— he cosis 
hor computed ja terms of work viigations assumed, 


toa some $20 milion. Hall of that burden of work 
Obligations way tansfeued io the FOF al wee, 

So whet the FOV bought, or $01 million, was the right 
lo expeml another $10 million on peraut miccesis which 
were a the name of King Resources, moat of which had 
fot yet been cared, end which FOP would voly be able 

Seth deol with proat chilicully la the event King Ke- 
Suveces slinmthd fail to perfor its obligations. 

The Fund of Funds got the right to keep 50 per cent of 
any profits (rom any oil o¢ gas which might eventually he 
exploited —but King Resources Artanged to keep a 1244- 
Percent overruling pwolits interest on even thet inoue, 
Shuwld it ever arise, frome the FOR part of any nadividaal 
holding. As King itesources pad vietually no caxh jure 
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+ eer we wom. 
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chase price fur the Assi Periits, Che SLL mviitions pric 
Over by HOT wade a tidy wapeessive tesarkep 

Nothing ia the comivet of an epen-cid fund is aie 
important than the regular ustially Lady—-ealooinion of 
Ms net mst value per vlace, On this is based both the 
Pewe of fund shares to new iavestogs, aud the revdeuepinon 
Prive to old invesiors, ‘The total vaiue of the Tundt’n as.vts 
in delesmined by reference to quoted stock Avie 
itices, nod the total is divided by the aunihes of fad 
shares omelet caelinng, 

It ix wat we cosy to check the value of iuvestinents ike 
Oil-caloration poomits. ‘They are nat quoted on any ex. 
chine: 


if the ubjection te real estate in any Opened faned 
is that iis value is a matter of Opinion, Lie objection te oil 
Peraits is that theie value is a matic of the muet esoteric 
opinion. Neverticiess, both Ud Cowetl and Fiertinn «one 
Feld were deicsmined that Ge Arctic h sane sivnalel seed 
bet dervalued--it would, Giwy sal, be untair to tie tee 
Yeslors, Strely, the value unit lave increased in ou, 
the year of the Alaskan oii suction, the you whe ihe 


lauker/icebreager Manhattan broke Usvupgin the Neowile 
Went Passape?? 


Ce fechwnique af sovalwing @ natucalieanuces Trevbeiicne 
is to sell part of i: if the tmyer pays, proportionately, 
Hee (ban you paid in the first plave, it aay be frie to 
epyly the iacrease to ihe complete holding, Dut the valicuay 
of the technique obviously dhepook. upon the indepemdenm ¢ 
OC the buyer aud the scope of his eichese; when LOY 
Wed i in 196% to revalue another oo wid pas beeoleling:, 
doubts arose iu the minis of thee auditors, Asthue Aider- 
fu & Co, Only 10 per coat was sold on that ereccusins, wel 
it was sold to « btoker. 


"the Manhattan's voyage bev, al the time, to inepe fepes of 
bproved acess te Arctic ams behly. bates, hewewes, the 
OF the woyape conchuded that a pipcliun 
BUHO COOMOIE. 
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la caly November i969, Arilae Anderen (who are 
also auditors to King Kesourcee) Cound themselves ea- 
Maing the same technique again, They suppesicd io 
hing Resources that an increase coud be allowed if sy> 
ported by on arni's-length sale to knowlkdgeable outside 
Partics, If King Resources Company soll a 25-per-vent 
miterest jw all the Arctic permits to ‘Texaco or another 
major oil company, the auditors believed it woukl be ap- 
ProMinte Go give propriate value to the 75 per cent 
telainend, Where to diaw the line was the Probleay; tie 
audios at this stage regarded @ 1U-per-cent sale as a bare 
miainwn, 

Cornfeld clearly had no such feservalions wboul the 
Approsehing Coup, and he pave his followers several broad 
fiots we the Call mouths. Ow Novenbes 14, he addressed 
the German sales menepers al Hal Crolesberg. Stuck muar- 
kets might be sagging Unoughout the worked, be sided, tut 
fear net: JOS wow had an investment policy lO traaserid 
such problems. Watch out, he advised them, for a special 
M-per-ceat jomp in the Vund of Fuanis before the year's 
cunt, : 
Thea oa December 19, the Pumt of Funds published 
Hs accounts foe the first half of the year: Cornfeld's pe 
companying report ssid that there was a “strung poxsilul- 
ity” of @ partial Arctic sate, and, “in such an event, the 
over-all holding, wil be sevulued.” The letter, va lop of the 
Had Godesbern hint, implied that the thing was viriuuliy 
in the bag. Salesmen (whe were absolved [rom sales 
fonds) rushed inte the Fund of Vumdls. One IOS ace 
Cumlaat estiniated to ux that move than $10 willion went 
jute the fina. in special transactions during Decemicr, 
aud imot of that coukl probably be ascribed to Arctic 
Colhusinsin, Much contusion was cuused b —ause sulesmen 
were having the coupler con slapped se that thea fast 
tinute “buy” orders could he wecepted. 

Overnight, [rons December 29 ty December WW, the Fuad 
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of Vauds’ pet asset value jumped 12 pee cent— aud on 
Decemiee 31, Cornteid seni « juliiaed bevier to bis aales 
Managers, ‘The increase, lie saul, accuiued because juni 
WV per cent of “our over-ail interest™ in the Arche had 
fetched $15.7 millions in w sale to three independent «if 
Caumpanica on December 26, Four pages, and a map with 
the Siveidrup Basin vaguely indicated, were devoted to 
what Cerateld calied the “enormity” (sie) of ihe Arctic 
vealine, luvesinwiuts acquired for $1 per acre were ai- 
tendy worth $4 per acre on “conservalive” estimates, said 
Cornfeht, at he veoiuied that the Canadian Arctic sonigeled 
surpass the Alaskiun bonanza, wiih ils values of $2000 per 
acie. 

Oi is wn wnprediciable Conmediy, wad Ue Avehivoloce 
Ser 22%. Sof 8" Se aad ote oot ut” 
Meee Mie Od b2 a ia Po ANE bebt Least beded 
Coroleld wrote, FOR hut wai ie Lact poled weavings fe 
Buvinaly; the actual events of tio Arciic “saic™ were very 
valike Comnfeld’s deseripiion, 

The ikea of revaluing ihe Arctic pennls developed 
While tie acquisitions veus still eving on. At beast the iat 
Bcomuiity say thet @ $3.6 iiliion wmcicase wax pecoried 
Bt June 30, 196%: thal was ever ive mantles before the 
Permits had been taken oul an ie lonely itesmeie istacul 
(covered by a permanent icceay, aceuiding to the Ceniogi- 
cab Survey of Canada). Mowas, ia fact, before eue-iliud 
OF the joint interests had been laken up, nec be the 
King Kesources decuments filed with the SUC. Lt was also 
before the interests had been earwd. ‘Thin revaluation oo- 
curred before the spectacular auction of Alaskan tighis, 
aml before the Manhatian’s Inpeful voyage. Wusiop the 
sunier of 1969, it ix claimed, iOS was negotiating bo 
Sell part of iin interest, bul the deal fell though. IOS made 
it clear 4 King Resources that a sale of nome port of 
the sateres was desired as noun es & buyer could be 
fonsad. 
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The transaction which was eventually used to justify 
the complete revaluation was not wegetiated by IOS. it 
began with a game of golf between Rowland Boucher, 
President cf King Resources, and (larry ‘Truchtood, Chair- 
man of another Denver fim, Consolidated OU & Gas, 
King Resouces owned interes 3 in several wells operated 
by Consolidated: during the game, “Truchivod said that 
he would lige to buy into King's Arctic action, 

Harry ‘Tirvebhand aed John King, who met ln 1959, are 
acizhbor in Cherryville, outside Denver. Over the years 
theie varus Coupmnies have exchanged with each other 
many deets in vil, natural yas. and other Vdags. By 1969 
their affairs were cousiderably imtenwined. For instance, 
lialiday Airlines, controlled by ‘Truchlood, had just lensed 
au airliner Crom King's Kegency Income Corporation to 
Setve Lake ‘luhoe, in the Sicira Mountains, where King's 
teal estaie arin wns developing a project culled lanisfree, 
“dedicated to the total Fecrcalion concept.” Lndecd, there 
Was a joint project with King which actually Mood in the 
way of Consulidated’s Arctic anibitions: thik was a plon to 
redevelop pact of downtown Denver, af cousidetable ex- 
pease, Hecause of this Consolidated was rapped for cash 
aml way Arctic deal would pave to be specially tailored. 

llowever, the nepotintions begun va the poll course 
cuded with a svat on December 26, (969, Consolidated 
OW & Gas agreed to take over Yoeud part of the whoie 
Aiclic package —which then consisied of permits apply- 
ing to 22,264,000 net acres. Counodidated agreed to puy 
A ywice for being lot inte the action, awl also agiced to 
MSV A Prt af the week oldigations, 

The price was $5,218,242- Lat only $443,550 was 
cash. Consalidated did aot have ta pay any of the balance 
of the price until June 1973, ami that was only to ‘4 the 
fist of a three-year ween of justalinents, Yet, even an 
thene wasyinnii¢ torus, Cowsdicdited did ne Jad the de aan 
Casy cue te sign, Tlarcy “Ceeleoondi’s company was unubie 
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WW make the down Payment wntil someone Crow ty a 
sources found a bank in Odio thet was tency ber unl 
the necesnary cush, 

Hee wckelitions tor tein price, Consolik ed aproed to ieheve 
King of a Part Of ve expenditure mecessary bo keep the 
permits active, Conwlulated assumed $4,214,242 of the 
total obligation of $20,472,564, So, in order to nel inte 
the Archipelago, Mary Truechlood tind asseaned liatulises 
Up to a lolal of $10.426,484. As this brought him only 
Meud of the whole net imicrest—or 3.125 per cent --your 
Coukd say that he would be laying cul, over six years, S15 
for every net vere oi Wdetest whieh woukl accie to Con. 
Soludaied. lasofar as Cocnfell's thapsentic letier ty lis suies- 
Men bere any telaten to tealily, his price of “DLS we 


- Scie” was based oa this kind of COMME ALi, 


The sale to Conswliinted was (00 sald ard too intinnte 
to pass auiier on us own for cevaluation pupowes, H 
was, lowever, bultresseu by certain other transactions 

Al vitiuaily the same tine us the Comsoiubited deal, 
King K sources sold another saall slice of the Arctic to 
Jou M. Meco. one of the more colotul omen ia 
Hlouston, Texas, Stewurt Alsop once feported that the on 
dustry credited Mecow “with @ sort of masjecal wtuition 
about what lies below the stuface of the evih,” bit Me- 
com's trullling imstinets do fol seem to have been vastly 
eacited on this vecasion, tle took up only bath of the 
whale. Mevou, like Cousolidated, undertook folal aiva- 
Hes which could be worked out to SiS per were. that he 
alee lid the deul ow the sane “never-newes™ ferias, 

Even these two sales oly disposed of Baths of the Arctic 
Package. Hut on December Mi, with time tung out a 
litle concern called Lake Shove Associates entered tie 
bikliag, and took another sliver of the Arctic olf King: 
Kesmucen’ lauds. (iy feos situilar to Meco wad Con 
Miidaied, Lake Shore A ociaies Henri Yoowtle pone d of tha 
Aun. 


a) 


The sales to Coowslidated aud fo Joha Mecom could 
Ie aeyuarcd appresiopiely will Cornell's talk alaul sales 
to independent oil conmpauies - even if Consolidated’s ie 
dependence unglit leave smuetiing to be desired in terns 
of a revaluation sale, Hit Cornfcld’s account dues not 
square in the case of Late Shove Associates. lib ote 
company at ali but a private partnership, including among 
its members Joba M. King as well as Bennett Kiug (who 
happens to be ve relation to John M.), wie was the wan 
whee signed the contract for take Shove 

These thice fictional salca could by totaled up to make 
5.46875 por cout of te Arctic package. it was ill @ 
kong Jong way from lovking jike # 25-per-ceut sale to 
‘Veaaco, Hut at this moment, another purchaser came lor 
ward to improve the Aiguses. 

This was none other than Join M, King, ecting this 
lime in his pesmsonnal capacity. Ua Deceaber 31, 196%, 
John King bought (rom King Resources Company @ Mouth 
part of tue Archie permit package. Ounce again, very little 
cash changed hands; there was a small down payment, 
pius a set of oblipniins for the future. 

This set of maneuvers made i pussible to say, in the 
last hours of 1969, that “zaths——ur just over 7 per ccul—ol 
the Arctic interest bed been disposed of, Half of the pur- 
chase price consisted of a series of easy credit arranye- 
ments. ‘The other half consisted of underiahuigs to relieve 
Kiag Resouces Company of vbligutions. ‘There was no 
cetlalnty that thuse undertakings would ever be carried out, 
iu which case the work obligniions would have to be 
assumed by King Kesources if the permits were to be kept 
alive. (And wriia twelve mouths, as He happencd, Joba 
Kiccom and his companics were in veep financial troulde, 
and Cousoliduted was ia dispute with King Kewourees over 
the deal.) 

This pantomime did not remotely resemble the “arni's 
length” saic of 25 pet erat fo a major vil compaay— 
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which was what the auditors had sugecsiod in Noventcr 
Kt was mt even the 1 per-ceni sale wich had thew boon 
called a bare nenimun. Bul Ht was enough ber ere at 
Lid. 

1OS promptiy transferred a fal 10 per cent of the POU 
Arctic bolding—that is 5 per cont of the whole package -- 
back to King Kesources. Tey then seed that POU il 
ald 1 per coat of is bedding, to “tirce talependent ol 
companmes.” On that busis, 1S icvestiumated tie “lee 
‘amth” of the POIs remainng mere je the naaed bey: 
of permits, The whole thing had been taken up visciuaily 
fue metiing by King Kesetices, 1S wow sicculed tat the 
45 pes coal which the VOI reluined had wereascd iw value 
lo a Mapreriog, $156 muliion, 

the figure was wat aclouliy sen oul of the ait, bod 
the computation upon which ad was baw wis aioe te 
volved Uan was sipgested by the subscqucal eapianatcns 
in the VO) aecounts, Allogetier, tt nned have been a 
dilbeult juigwent foc Actiur Auccrsen A Co—as bent 
as any they faced in tea years of arsditing JOS Lig. aud os 
furnis. 

Whea, rather belaiediy, the POV accmmis appeared on 
biauner 1970, there was a wole Which saul lial a aaie of 
10 per coat of the Arctic interest bad been taade to Koy 
Rew cs, the “operaion” of the witerest, ow “tae sone 
bases and terns as a biccember (6% sale by sauce pers 
tot of a 9.375S-per-cent inlerest ty outside third jorties” 
‘The percentage 9.375 pec cent of tie “operatoes” hat 
interest ig the same Ung os a Kath part of the wheate- - 


wuwely, the aiice taken up by Cowanulated Gil & Cias 


plas Joa Mecom. Apyueniiy, Uese two purchasces | 


hie euly aes who coud be used in actual acoso 
“outaule third parties.” The other sales lo base Sawe and 
fo Juhu M. Xing simply heiped to give color te the chi 
by Cowell wad Coraicid Giat an imjpertant sale bad j cou 
blade, 
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Although they shyly declared theaweives “not Comey 
fen” to promamce upow the actual valuations produced 
on the basis of these sales, the auditors dal say that they 
had checked over the procedures involved tu make suse 
that they were as described in the accownls. Piven so, he 
descoyion docs uot tally properly with the actual events 
Of POPs sale hack to King Resources. 

The sccounis say that “sulcs proceeds consisiod of 
$779,300 cash down payment and $7,570,000 payable ia 
3x schmannual installacets beginning in 1973... .” ‘These 
figures woukl have been corect U King Resources bad 
Contracted to pay the FOR for ws 10 per com in eaacily 
the sane way that King Kesources was to be paid by Com 
selnlatod, Mecom, bake Shore, end Joha My. King per- 
sonally, dis was mot ae, King Kesources was propusing 
to take the sume credit, but the payurcata were dillereul 

King Resources’ down payarent to the Fund of Fuad 
was actually $606,618.59 rather than the $779,300 given ia 
the accounts. Aud the amoun that King Resources com 
Wacted to yoy off in installments was pot $7,570,000— 
bul $5,795,726.96. The dillerence sprang from the fact 
that King Resources had » 1244-per-cent “net operating: 
Profits interes” on ull the POF holdings in the event of 
should be found, When buying pack, King Resources “host” 
this interest on the POV customers’ juvestment, and @ 
Valuation was aided to the price to account for this juss. 

Vor the purpose of sevaluing, however, LOS and its 
ainditore assumed hut King Resources hed actually pai! 
FOP the sme price ay it had received whea sling Ww 
Commolidated. ‘the Fusmt of Funds’ remaining 45 per ceol 
was declared to be worth $14.1 per net were—and it was 
thus which produced the wew gross value of $156 millon 
‘This was then solemuly discounted: fest, by taking off an 
apparently abitiary $17 milhon fo account for King Ke- 
sources’ 1249 per cent on the holdings retained, Further 
allowances were made to allow fur the interest FOR would 
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bee by not courcting the fall purchase a 
wend foe thes fact thal the work oldipalions woes o i, be 
peel ever timer years, “Vhese were peckined wi atensent 
$20 wuilion, which reduced the new “vaiuauon” tw siiv 
Horabivnes 

‘These mathetnstical gymuastics wore taken to tea that 
the Puod of Funds’ investment had appreciaied by a sin 
of $102 million, prudently discounted. At this prmnt tere 
occurred the fist sesivus cash transaction in the whole 
culerwise, IOS tuok $9.7 sition owt of tie Cand of 
Vunds and paid the nwery to itself as a “per buneuce 
feo"; @ seward for Saving procured the increased value of 
the Natural Kewnurces Account 


Elaburaic as it was, the whole operon Was hol ready 
On adequate cacuse for svemoving i arly 310 million of the 
Custer’ money for the profit of MOS iiself, And the 
cliect upou the Fuad of Fusls was so dite that it bequnes 
® special brand of chutzpah to defend it in the mune of 
“Taisuens lo the invesiors.” 

Although the act asset value of the Pund of Funds wis 
bunped up 62 per cent on Decem we 2M Mt, the 
actual transfer of 10 per cent to King Aesources did pet 
occur wail carly January, The object of this mancuver 
Was fo avoid tnaation, but all the MING Provinion ppaiust a 
tax of uleut SIM suiliion had to be put on the beaks, “Lius 
chopped the “revaiuaiion” down to 3/4 niition- tr, 
vaturally, baving taken ils fee on the latipes Mun—-mend ns 
& teault the Arctic permit juices’ was belt on the books 
“a hyuie of $8.01 per acre, “bhis verwut Uiat the Natural 
Kesources Account, having part cat # bagge sum od costs 
for the piviene ef securing rational prion A Cee t) 


22 per vend of the wile valuation of te Beas of ius 


* A simmil port of te Arctic mlorest hud beea placed ia ie srs 
fieowth Puani, a mens JMO eine te CGotmeny 


. owas ablhecoed 
$2.7 ssiilionn of the Bp teciation, 
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Wulin eight months, that whole section had to he resmuved 
free the Paint of Fits asd chased bo codomypt nes 

wens grade steerable, on the actevasntle of thes 7 ets 
** we 


em Tint mer th Me ee 

196", the went cocitng event Lad beon 4 “tdowenl™ ol 
natural gas cucourtered by a Panarctic tcam on selville 
Indand: loonically, King/FORP drills nearby found oi seep 
ape, but the permits held there were only [or sulfur ca 
Ploration, 

Ty summer 1970 King Resources was frantically trying 
to raise mney on its part of the Arctic lnteresi-—or oven 
just to get vil of its work obligations. But the major oil 
companies, the only ones with ready moncy, were in 00 
mond to speculate indiscriminately, British Petroicuns tos 
over, for a suall sum, King’s obligation to dell s well on 
Ciao Itend, ove of the more prominng spots. uw 
alw tuk au option on another set of perasits, lust even w 
the total acreage javalved was minule in comparison to the 
total King/ FOV interests. Sua Oil came ia on this deal, aud 
fouk on eddiyunally some of King’s obligations on ouch 
wider acreages. Dut Sun still avoided tue large, undrillable 
olfsbore wcreage, which was left to King and the 10S in- 
vesturs. ‘The tenus of those deals do not justify, ia rete 
apect, the exiruontinary liberties that 10S took with the 
investors’ mwoey: even a real discovery of oil would aul 
thu MD, 

Che version of the Arctic deal hot 1OS announced to 
the press did not contain anyihing unc the sane details 
as Cornickt’s glowing dispatch to hia sales managers “iOS 
Sums Receive Late Yule Presewt Irom Polar Rexiow,” 
was the Wall Seeet Journal headline, aml the suy aatl 
that JOS bad declared « sale, but refused to reveni the 
identity of the purchasers, The news delighted the 10S As 
socinies, but not the international financial conmuunty- 
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these cuits ele JOS, which had been samsnied covet 


* yer pan be) creepy ace 


beater f 


a en wo 
balies aed chestete eve qerendicees—- ined ae belt ye, ore 
ot spoil Neraie Coralehls last triamph beiore tee te 
Mitutional lavestor seminar, Al that pout, Hee weet fen 
of 10S was stl held back belund tne gicaming bj, al 
thaugh tt weeded all of Hd Cowell's coud nerve te + 
so. Al the begmning of Pelowary, i was sugpesionl ve tem 
Canadian press that the Arctic deal showed that iG) wes 
“wot afraid to poucrate a liltke contioversy,” and Cervetl 
hed to deploy bold denials. “If anything.” 


feel that we are being too conservative, aid Hee we! 


y 


he saul 


resources fund is sill an wadervalued ecomunt.” it 
sericd disingewmmansly that “the sale wes male ie Hee 
lat ge connpanies, two of which were publicly heb.” 

Ounce the uresk did come, it lwcame cicwr thal the nm 
mpulauous of the Naiural Reseurces Account were omy 
pul of the fusnecial syushienix between the conics ot 
john King ami leraie Cornet, Other lings, prowig ol 
wf cather more uvlividual schemes of scll-curichien:, had 
exited back in 1968 aud continued througe (he ested ening 
year of 196%. 

During that year, it miest be said, Hdl Cowell iancevered 
with the ubiquitous vel city of a financial Supernen. C4 
sual visitors to his olive in Geneva saw ouly a qiecl, be 
qeciacled Clark Kent. ut ol) ad soy of the terityoorn 
financial pride which swirled arena HON were de caglit 
to hon, and he climinated them with dapatch 
though be slipped bebind a Gling calunet amb pocket elf 


i owas wt 


his lusiness suit to ceveal a magic chowk wind a ghewe biel 
lanly tinic—erceyt, presmably, Had the “Swe Soper 
iwin's Chest would be replaced in his case by . large deilar 
sign. Thea Super-Ed would leap late action blader tun te 
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nancing were aclaeved. Voweel the wnlerwiricis leais were 
waxcuaned and 1OS's own public offer was assured. Nail 
the palurelresmuces invention produced ucw vistas of 
speculative invesiment, Whaml Kerchunk! pew mvest- 
mcnt “products” were produced for the hungry sulcamee 
to sell 


in twiween, Cowelt undertook anuther ‘alo, the im 
poitance of which, in JOS values, could scarcely ho wver- 
stated, “This was to eliminate his colleaguey’ tax protdews 
—an woderiaking which was bound to lewd buck to Joba 
King, who was in iax avoidance 0a an ladusirial scale 

The incomes 10S generated fur its chicfiains brought 
prcrtabe becae pont of them were Americana, sulject bo 
the ULS. goverment’ s weir bit of asking Us cilizews 
resides tf Al 
tv dely the lateral Revenue . 


te poy tan even ah ft is pombe 
an Awerican alucad 
whe wishes to keep his ciizenss, ot working wiser is well 
wivised to make seme vbcisances to the taxmen. Adio 
aveoniane, naturally, comais as weil as payment, 

During 190 Pd Cowell agreed, on the resent of 
Gemnge Law wd other colleagues, lo mvextipate syr 
tems of pers daa eelief, Landaw bend wething ane, 
he says, till the Jverscas Development Nauk bold bine thal 
he had «a debt of several thowand dollars, which had bere 
weilten into his eecuust oa Mr. Cowell's under. ‘Uokeo 
phock, | alan todd Cowell to inform hin eat tie belie 
peiting bee in dela to the bans, Cowell sant owas “ne 
Problem”: be had jut been pulling George jute & battle 
tan -avontanee schenw 

Ht was called Foondation Uquipment Arvociates, ned 
Landaa was in it slong with Cowell hia, C. Hens 
thu, Allen Cantor, Richard Harnineiman, and sae obeet 
big VON earners. The “Associates” were to beniew nnnecy 


with which oil-well ejuipment would be bought -.al ter 


AUG 


ladies bere bine Ghepweceations el bag epee aul fon toes 


fered om the hase used to buy it. Mut thas we tay te 


atett: the real attraction of such schemes sprung biowne te 
fact that the US. goverment was still allowing, ievet 


Ment coulis againal laa on pitcnases ef ofl epupueend 


Where ordinary taxation reliefs nevely dunia le poe 
Peron «i an income which is aywewubde fou tas, wisest 


ment crcdiis acted as straight deductions fiw an pctusl 


‘ 
ball, thus providing the most attractive tan relied of af 


Aad few prwups of people have been mene py 


alifacted by @ than the bop brass of LOS 


Fourslation Equipment Associites was qude 


a dapemeder 
teheme, Cather bke those weed by a owwber of Anerivan 
teompanes to asad Valualde caccutives. “dhe feet deat 1S 
tell had wat $800,000 to the project waa serpin ty 
tovended ie the prnpeetin wien HOS went jatelig 
ene © athh ood le subd Of the sclamen wih bathe 


awl whieh were tne smicel ie dine reery 
i i 


itwy were nol ansdest al all ny mw, tie 6 
wasters of IOS for tax geliel were st press 
veve-sary eves Seahked ap only alt the 

‘ 


He Coompany Which had aed been diverted meio 


eg Tenhies, 1 was net just a question of wwe. 


by curly summer 1969, the poopie whe jad ft 


hubby, which had been bequinced Cheap wieier coe donk 


option plaa faced eppaliing caywial-gains tar belutuies as 
the temment Of cashing i aypimavivn. dr 


Was wow waly ove wl a lane wend sligidiy thes euute 
When lw asaed Il uf he was “ 
us this yeur"7 


creme 


weg te heave aarp tieeangt bene 


‘Vo deal with thi laige poblen, Pd Cowet cociated 
the help of a New York lawver named Joet Matin bin 
Gem diincully was that the invesiownt eredil, tat wseiut 
Concession, was due te be alnsiabesd ns thet seemtece of 
1909, whieh awant thet Ruy YE dey 
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lines of the previous year's Poundation lquiyment As. 
mecinicn would have to be devised well In advance uf the 
Public issue in order to clan the iavestmenis, 

Cowell avd Biatlia rapidly amwmbled Beta Foundation 
Fauipent Aasoviaics—the alphabetical Maver of the name 
perhaps conveys the eventual scope they had in mind. 
The participants included theawselves: Henry Hubl; Arthur 
Feder, a lawyer on 1OS's teal-cstate side; Dick Lanuner- 
than, the jlasirance boss; Marry Sterling, the investinent 
bauker; fea Weiastein, the jormet lanian chieitain, now 
jn Canads; sed Aten Cantor. Ed Coughlin, the “Llappy- 
Withelay” ¢ocuble shooter, ha? 4 sinail piece, aml there 
Was a lage participation foe doboy Freedman, wii bod 
Bee Cereal Con ceed With IDS ab ae wad war evar’ 
1% Vee Phil, be 
Woe pit an wie okt Hriewd of Heruic’s 5 ab Uil'n, wher lined 
semdered them various services.” ‘Vie ain of Leta Founda- 
tion Hquipment Associrtes wag to acquire and lease cil- 
Well “foundation equipment”; the Pumps, tanks, and as- 
sociaicd gear required i on actual working oil well. ‘The 
cqipinent twas to buy was already to hand: it was al- 
Fewly installed and operatiy % in various wells being run 
by King Resources Company for the uncertain benclit of 
investors in the Colorade Corporation dritling (ids, 

Hela promised tw provide seme useful tax celief for it 
hand-jressed members—but the probiens now was to find 
the necessary money. Thens is little point to such a scheme 
if one only uses one’s Own money, for the whole idea ie 
natusally Wo “pear up" the sizo uf the investiwent credié 
obtained by pulling in borrowed mor y thus covering as 
large a section as Possible of one's original income with 
far relict, Aad as tha interest ay tumecy borrowed can 
alse be taken off taxable income, the systent possess a areal 
mMiuctiral clegance. 

Coukl w bank be found in time to lend the piowy for 
Heja—$4.7 million was requised—ia time tu catch the 
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Pieter ie punt we five “Dennun Viwyes. Ace 


1© © eee me eromece «i+ 


eee + ee ee, 


puhentemeeme en 


Wvestinent credits? American tanks that bad ouce been 
Vive. even eager, be bend money for such devices wre 
Iecausiog less und fens mo as the eredit mEtCCZe bighteoned 
during 1969. There Was nothing for a but to turn fe LOS s 
own baking sysiom, aml on duly 24 the Civereas Dy. 
Yelopiecut Bank (Geneva}, acting as apeut for Gi (Hae 
hadias) wivanced $4.7 million to Mein Fownlation | <pup- 
recut Associates, Reviewing later ihe have caused bv bie 
Niquidity of the IOS Rroup by the ckmauds of Meta 
Minitar schemes, Jocl Maltin suid aadly i 
pany was the victin of Nixon's ciesiit 
Words, if the Presideat load tot 


Hihoea up US. basa Nae 


ttre 
he com 
SC ie othe 
REC MD Geet ve fe 
WO ed beet 

SF POE BO Beetle Cash Toi OS 10 tescug iy 
heees fom tiie tas Problems, Even in those tet tines 
“light have been easier tu iad an Ouse hawk bub ioe 
the fwet thet Beta Wauted to operate on ters that wouid 


FIVE tie nasi passihle Confort ihe Pacwipagty: 


the Beta fimanemg was iw fy Fepakl aver ent yours in 
kevel insiallisents of iulerest and principal. This would bave 


Whe elect that ins cuily years ihe icpaymenls would be 


Vietually wil interest, nnd ius jax deductible. 

Alewell fomsnuations copancal was far Gon, teeing thee 
uly wvenue of tan avuidance available fo the men Al WPS, 
for Joha King, 1OS's ereat ally, was booking: inte Vastinaliy 
every hil of tax advantage that fight be oinamed hy 
Purchasing eyuipmeat, from bottling, aachines to bithets, 
fil leasing i out again. ‘This, isnived, was the “humane, 
COMpMOSiONale, Bud Ce” business which the a Henroncunng 
Walter Sehiria umlertook as President of Johu King’s ke. 
keucy Lavestors Company, “Leusing,” said the hing pub- 
licity aunts cial, “is the Rew commode way of Jile.” Fal Cowell 
aud his fiivmals pt JOS scom fo have been vathusiasiic con. 
vests tu it, 

Airplaues--with which Joh King was niways Cascinat 
—~chlered jnio many of bis leasing pioects, amd IOS be- 
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cunc sivelved ia au especially complicuied ow, which 
corchiubed with the bankruptcy of a Keitish aivcrali com: 
pany, aad beh Phi nt, Harvey Velberhawe, aod Roy 
hithdo iter Jcad of JOS's Deitish sales force) stuck with 
ue capcusive pol Hewanted Miniature aliliner apiece, 
these nlaus were made by Hamwiley Page Aivciali, » 
Promece aviation Compary and the first ever ta ge pubic. 
Ilamiicy Daye, baving niade thousands of wartine ialifax 
bombers fe Kal, had fallen upon hard times with 
the texsouping of tne Uritish aircenlt indintcy, and by 
109 ts weoke future depended upon one sew plane, 
This was the Jctstieam, an cipbicen-paswayer iuchomap 
eared at American commuter airtings. On the basin of an 
onder for cleven Jetstireams [rum the U.S. Air Vorce, and 
momises of large further ond. which were ode by the 
U.S, distributors, a fiom from Si. Lawis, Missouri, called 
Wenatioval .istream, Llandicy Page conunitied itself + 

! up for pesxivction. (laternational Jetstream way 
owned by a awn named Kenneth K. Craven, a friend uf 
Julian King’s.) 

Dusting 1969, international Jetsirean sold just ten Jet- 
Mecams: all to Jolwe King's Regency Income Corporatinn. 
Repewy pianned tu lease them oul to a little West Coas 
nitive called Cab-Siae and got as far as fading thece w- 
vemMows fr finance a Jetstream each at $530,000 a time, 
including conversion cosa: Walliit, Pelberbauns, wand Kuk- 
thntics, The tuce sales bourse: who had never seen the 
Plaues, bought them on credit again supplied bry the 
TOS bauking system. ‘The advances were made on July 21, 
the day befe the Meta advances and came, with interest, 
te 31.05 asiltion, The advances were to be repaid out of 
leasing income oe the planes-—which was walortunate fs 
the liquidity of the JOS hanks, because, as i turned out, 
the invesiowat depreciated all too abrupily and there was 
he seca, 

tiamlley Page, being very short of cash, fell behind oa 

aio 


mentee -+tetns wheettie | 


fhe developmen: program that was requised to bing the 
Jebitewa up te its origial specication, letdrcane pee. 
f namee was seek tate tele ‘Kh seyuiemenuts, Which was awe 
wad for Kegency amd for Dabcrnationai detaieous, Lon 
fy, the anid of 1969, heviic alleuyds were 
keep al teavt the Jeisiccam section of tamdiey t 
wi One pont fol King bineell aunde a tsidoight tilt te 
consult with baternational Jeisticam backers, the Cravcn 
Corporation of St. Louis, Keancth Craven hinwlf was 
Willing to put up $9 asiliion te try aed nave tiaudley Var, 
Wut Kinng, ciel sae jovinn in Che wesc cue Soil. 
thes KRemaeth Craven ieil seeeminly Ml, weed She GES. Ace 
Feuce, growing skeptical abowi ihe Jetstocsu's por lew 
ance, canceled ily ofier. Cal Mate ran inte bnancial Lrowbic 
had inte dillicultios over its Civil Aeros 
come. Toward the cud of 1469, a ercrged Gat the HO 
banking system wan ia the position of having bent oui 
SE.GS wiliion against three of a bawh of tom ns 
Aiplanes, while their os wlacture, Lawley Page Au 
Craft, swooned gewtiy ity the bands of the Oiictal Ke 
ceiver, 


George Landau was aot a beweik sary of wither of tae 
deals, bat Cowett still “lad semethiag” for tins 1 


ahongy will seveia. adther members of the WIS clite was be 
fecome a park oweer of that tleresting, beast, te «er 
touche NOUI, 

A NOVEL ig a Net Operating Proiits utero 
be the alow before - amd Jol King had @ specimen fot 


we hare 


Wheels be was cirions be fiend w powd heame, Kage verte ties 
apymoral of bis fellow divevtoss, had deteraiied that ry 
Kesar ces, the puldic company which he eliectvely con 
Uraled, Swald jrirchica Colors Con pretation, the private 
ompuny which he owned. King was to tecene King ie 
muitees Siases ja eachanze fee ibis Colao shares, wold a 
seal taal been soughed out whack woubd make bas ven 
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hokiing woth stovnd $200 million, In eflevt, this dew 
WS Pod a MOREE Vier tere we Chie Coden ave a een 
fms w Hh ate Dat 1G edad Bind Chew ES LAVONEE GE ot ge the 
jay, & public etieting. eat the preera details of the schewe 
were to be bard up in 1970—and the higher Colorade’s 
1969 poolits, the more John King would get. Ile therciore 
Wished Colorado io make sue profitable sales, and w 
he turned to the “net operating profits” which the cor 
Perdition cairacied [rou the fumia under iis“ anagencil. 

These. it will be recalled, had bsen desigwed to eachule 
so many costs that they closely rescaibled a 25-per-cent 
ruyally ow ol dhiking funds operations, Colorade’s pro- 
jem, however, was that mest of these interests weie ia 
properties Winch had yet to be caplored for ol and pas; 
their veluc, therefore, could not inchide such interesis iu 
ts 1969 jncume. HU, however, those iateresis could be 
sold off, then tie proceeds cowl! be included. 

And purchasers were on hand, Late in 1969 Ed Cowell, 
using sOF's luvesters Overscos Hank as ageal, agreed to 
buy a totat of 343 million of Colorado NOMis: $15 mit 
live for cach of 196%, 1970, and 1971, Th was arranged 
that 25 per cent of cach year’s NUPL would be paid ia 
cash and the balawce would be paid off ia forw anuual in- 
slallinents. 

The NOVI was then divaled up among « number of the 
TOS people confianted with tenifying capital-pams liable 
ties, a predicmment in which « peeve of NOMI in very we: 
ful. Amesican copital-poins Gar sules allow an javestor to 
incite half of « ycat's pains lumped in with bis ordinary 
income, wml have this half taxcd as lacume Meanwhile, 
tasable incune may be ocdverd by setiing various types 


Of besea ageio , Que sech permitted oilset is the bows ; 


javolved in ubamhewing vil wel gas propertics which have 
been eaplared and foul bo comiaia wo cexnirces. 

The chars of the Colors NOPL thus become ap 
parcut: the wune dry holes Colosedo drilled, the better fox 
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Wher HOS iaewesterre. Din the eweed, Uae NOE pericenmend be ies 
© beh, Qi OP Qerane A Meee ty Tyee aty arene 
OT Rte he be Be aie pet Ove 

Acinai prxtoction of income fron wells qeed nei be 
be4ally embarrassing in a NOU deal, because the investo 
Can then have recomese to the depiction alkewance. loderd, 
mene income mua be made in the end, whether Hee seat 
be dene on borrowed awney of in cash, if the javesor 1 
4 come out abead in, ihe end. There is a delicate balawe 
beiween “sheltering” income aud merely prniring inte She 
kround mouey that would otlerwise have pone to Uncle 
Sain, The evidence is that in ihe cuplnnic days of (96, 
sont peodle in JOS were more interested in bunting 
way of protecting their inmocdiate wealile Hai i thind inet 
out the ultimate implications of dry-hole Opt alones, 
Cowelt wus dle to assemble an impressive icam of NOP: 
hunters (elrly rapally. There wos Laudau and bis partuce 
tke Q. Shaprow; Harvey Velberimuin min Koy hivk- 
teuiler (whose prabicuts cuukl aot be solved by Jetsivcanr. 
shen); there was Aiien Cantor (whe aw had a piece oi 
Ueia Pourlation quipnent Ansoviaies); there was Giles 
Solomon; Ambassador Kanevelt; Mattia Selina, the teai 
elate capert; and there was Ueraand Coalekl ane 
whe took the biggest bie of ell, wiih 25 wullion wf 
Colorade's 1969 NOMI, 

The lavesions Overscas Dank paid out the 2S-percevt 
thown payment sequined be scours the NO Ui ea 
he $9,540,000), (A ninnll part fond a Separate bere on 
New York.) Sone of the 1S Per beipants, mcheding (orn- 
fet bunsell, paid the WOU oft fur their picees of NOI, 
© that by the ead of the year the bank only had 316 
Millan of he ovipionl $4.54 wiillion outsiouding, > ‘ 
theless, the HOU bowed itself stuck with Di cvithvenns worst 
of NOV! on its awn account, because the whole of the 
chase bad vet been taken up. Amd the bank esucd 
Mens ay ate fur $10.6 million to cover the balawe 
Of the >) S-smillion price for purchase of 196% NOVI. 
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The pewsai stim of famicing the tar-eveidawce ce 


vies Was Icing cather heavily on the halawee sheets of 
Hee HORS be sas wiring the walled amiths of [964 bev 


Wer Cre 5 eV eiee sees tal LL ee ae iy 4! 


oH" sonrteaenene Desens be 0d IE Cede eS Kees 


SN ee BCH al eye Cuttties Bening ee huobdeng 
Company called HOS Vinaiasal Hhekdinngn Lick, tn practer 
they were hamdied during 1969 snply as dillescat japs 
ot the sane pod of credit, 

This was shawn clearly ia the history uf the eta Poun- 
thea oevee 4 apranpmenerend Hancog. “Vee aomey was wdvanced 
fest by GDM (Geneva) as arent foe CUM (Buisansasd, 
which thew accepted the jaan by October, the whole sys 
fem way suilering « little (rou the demands of Com w- 
Wealile Ulvitert Cornyeerations, snd wow fresh bapuity was 
sopared. On this occasion, HOS abandoned subtlety alle 
rether, aul es Cowell told Us, they tured to davestncnt 
Veegrttion ty 
pe been | 


rrewmtnweel, the seulentate fund which toad 
with cash, and 
caused tbe dep nit $6.5 niliion of its cash Fenesvex wih 
ODD (Hananas), the hawk beat the Meta awd Jetrcam 
‘ers. “Dees was iMitiong the custumery thmey tv 
very sheectly toe the banses of ON 


whet wend thet was Gish 


wrewk 


Cowett bates defembed this maneuver by saying bist 
HL was mt an open-cod fowl, owas a deleme which 
inwmed the fact that 14 thares were at that tune beng 
Muilod inte the jum of Conta ot sich a rate that It 
Was beer bitthe uwre than « ccul-catute subaccnunt ol 
ian ut aryway, whee 
he said 4. Cowell must have forgotion that he had wiserton 
the 10S penpectus for the public wllering a firm dev 
beration that 1S banks “de wot take lowes ta. or ae 


which certuinly was ree coal, 


depesits Cnn, Company Mramaged mvestcid compas.” 


at pei’ WES vimsnhoned alnnnt as me ue oh was 
aides, 


iheweves, the eprostiog of IL cash at ODM (linisaneas) 
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ermine the ine ot the “Nauk of New Vouk. whieh was 1) 
mH~hery of ¢ ht mere 
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Witt tie Netvmiadl Mesonty Cm We Cortes ce 

Hebe luc vile 4 the leuk, so far as we Can decoes 

Phewerer, the Mudting of the i" enn wan temnght alr 
ev taimbde, 

This problens came to w head al the very cmd of the 

Yea, whee [dl Coweit, fogetivcr with Nernic. tak peter! ts 

Acupuico im a & Shcarned rest (leaving ihe Arete 


Cowetl was fo 


dew 
mature) fa pow dead of 
Mae on the phone fron Meawo to Ceueva, iving te 
Mndize the varies haleuce Seeets iavedved! betewe “eve ive 
Het ty-onve,” &* acemulanis ell the Feared balauce 
Iatrnatonal Credit Hank** was 


Chew to de ay 


ile 
weed te lwip ind de 
Money, however, heal te be | 

Cause the Conmnitincet to ther teria vend Jetstieain bam fe 
icoannl, So, when the Li'l cash w mw hack to New York, 
mumey had to be taken wuectly Lieu the 1S COL Nate 
eemny in onder iy cover the position, Pied, 6S i tt 
Mt ew depend inte OL (Habanias), teat this was soced 
have nou esotere fan drawiach 


wus asily inserted 


bherefene, the Haney 
We &@ ew bewk, Olt (Cutagan, 
jou in the Neiheslaids Auiilies, tut ACIUAMY ORiNy 
“a ledper in Geneva, ‘this pew bank assed the tela 
wind Jeiticum bons, 

in 1979 @ beiel sexle Was fone, 
Moved with the Taropean oilshoots of Awetican hanks, 
Wells Varo and We 


‘Line beta loan was 


in American, The apicenwnt, Law. 
a the cod of Ayal 1970, Wetls 
Vargo and Western Aweticuu Geciased that the theta Cutl- 


Cver, wan conditional 


* Wwe Chapter iM, "A Very 5 sug Way OU dene. 
ie oe | hapder Kh hee Senge Jauple Jompic” ava ¢ leapter 15, 
“bine Methe Fagus ot tharvey Pethes bara.” 
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bay, wookd guly be contioued apoo * om 
poasnting depuwt of $5 milkon from i 

This was, in lewocial circles, a wie Maile 
pau. la New Vork, the Dow Jour. » vee Ob aunt 
falling bike a stone. Aad af TOS i mee cow ted thet, in 
the bunt words wl an 1S acemumdtant, “te © was mthing 
bettie the pat” Just over five montis caries, wi tts public 
ollering. 11S had raed 352 mille Crom the mvesting 
puble. Suklealy, only une question was being ested 
around 119 Kue de lavwaune. Where che lel) bad ali the 
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‘the Book of Keveiations 


The People whe “sincerely waited to be pied’ are on | 
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SO.00 shares, ful Lie Niney FuMs Out al asi. ; 


Oa October 15, 1964, a ye HA  & tele 
arrives ci ie City of 16 nce o 328 B-st ct 
ESTA eid Sascas Wier ia a mel) crue eho $e <0 
Of Corliicaics jor 5.4 wiliion ConmMOn Kies of HOS, Lhe 
haukers bad aciuwally been e.sccling m taller wnwe hayie 
pewernl depulation, lui they paul over 
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largest single sum which ever Oriana tee FON, aewd cone 
Situted tho stake in the bast BCA IOS mises, pac, 

Vhe statement wey soem an wnkl Owe, bad i net be 
femecmibcred tat the $2 bition la JOS fu behopre te 
Other peuple. “lhe safe (aids OVE Mew deveined of ihest 
way were gdiablo-—bul it remamed ue iat the pemens 
Of that cash could only be use. by Gee FOS waa teow 
telves through the adiuil we of bevesnpe. “iow S82 neti 
from the share issue wus salject to ne suet pendiict 
the previous chapier began to bendicate tive spurs ia widen be 
10S approwctes the task of Byes a, 

The mvesins weve Protec, in the prepectes, that she 
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THE COURT: Our first business is to have 


for the defendants the testimony of Mr. Von Stein, is that 
correct? 

MR. MALONEY: Yes, your Honor. 

Perhaps it might be of some assistance to the 
Court if we focus, at least, on what Boucher's position 
is gqoina to be so perhaps we would be eble to best ex- 
amine Mr. Von Stein and understand where we are going on 
that testimony. 

Essentially, your Honor, it is Roucher's posi- 
tion on this lead question, aside from U. S. v. Dornau, 
Judge Metzner'’s opinion, which says it is almost impos- 
sible to show leads, we say there is a whole new theory 
that we bring to your Honor's attention on the lead ques- 
tion, as such. 

It is admitte? in the government's sapers 
that they had possession of Boucher's transcripts of 
August 1973 ir their own files here in the presecutor's 
office. It is not clear when they obtained those, but 
according to Mr. Von Stein's affidavit, they were at 
least obtained or read as early as August 1975. 

In the government's papers, Mr. Wing's af- 
fidavit and Mr. Vizcarrondo's affidavit -- in Mr. Wing's, 


it is on Paragraph 7 and in Mr. Vizcarrondo's, it is in 


SOUTHERN [i fRICT COURT REPORTERS. U.S. COURTHOUS 
FOLEY SQUARE. NEW YOu), NY. = 791-1020 


Abs] 637 


l | lh:ma 3 
} 
2 | Paraaqraph 12 -- they hoth talk about the fact that there 
3 | were a number of discissions between the three of them | 
4 as to the matters and questions that would arise in this 
5 | trial. 
|| ' 
6 | If I -n read from Paragraph 7, your Honor, 
7 Mr. Wing states: "In preparing this ca.e for trial : 
8 | have heen very conscious of the fact that I had no idea 
9 | what these defenaants were going to say in response to 
10 | the particular charges of this indictment, and I have 
li | discussed this particular prohlem with my colleague, 
12 | Assistant U. S. Attorney Paul Vizcarrondo at some length. 
13 | “Because of this basic icnorance, I have made 
14 various efforts to ascertain from defense counsel what 
15 | positions their clients would take at this trial, and I 
16 | believe counsel for both defendants can confirm my ef- 
wy forts in this regard. 
18 | “T am sure that if I had read any testimony 
19 | of Boucher's or Kina's relating to the issues in this 
20 | case, I would not have felt myself so ignorant as to 
21 ! what they might testify about these matters. 
| 
2 | “Rccordingly, I can only conclude that I did 
not have any informati.. either directly or indirectly 
a | from any of the defendants’ so-called bankruptcy testi- | 
- | mony that hears on any issue relating to the ahove- 


! 

| 

| 

| 

| 
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captioned indictment." 

As I say, Mr. Vizcarrondo makes a similar af- 
fidavit stating that he and Von Stein and Mr. Wing dis- 
cussed this case on a number of occasions. 

We submit that when your Honor reads the 
transcript, which I have here and would offer in evi- 
dence, of the bankruptcy testimony, it covers every 
material item on the Mecom and eousbioes transactions, 
and by having it in their possession and having admit- 
tedly been read by somone so closely related to the 
prosecutor's table as Mr. Von Stein, who has been the 
attorney in charge of the SEC, they had a look~see 
into privileged communications, assuming immunity ap- 
plied, and that we have a Sixth Amendment violation 
here. 

I think it is analogous to those attorney~ 
client invasions which this circuit and other circuits 
have found to be the hasis for dismissals and without 
prejudice being shown. In sore circuits itis aper se 
rule. This circuit hasn't gone that far. 

I am giving your Honor the appropriate cita~ 
tions on this issue. 

THE COURT: Don't you think you have civen me 


enouch appropriate citations by now, these mountains of 
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papers on this and everything else? 
Go ahead. 
MR. MALONEY: That concludes my position, 


your Honor. 


THE COURT: Do you want to add to that, 
Mr. Armstrona? 
MR. AFMSTRONG: No, your Honor. I think on 


the question of the leads, the leads issue, which I be- 


lieve with respect to Mr. King is really the only is- 


sue, in that there is no question that he did testify 
at his own personal bankruptcy and that immunity does 
flow from such testimony; I believe ovr position is 
basically the same. 

It is Mr. Von Stein's working closely with 
the prosecution that is really the key to the matter. 

There is one additional thing with respect to 
our position, vour Honor, and that is that we say the 
original testiwony taken of Mr. King at his bankruptcy 
hearing was taken under circumstances where, for what- 
ever reasons, the government as a whole just did not take 
any steps whatscever to protect that testimony in the 
manner as required, really, by Mr. Wilson of the 
Justice Nepartment at the time. 


Under the circumstances of the circus atmosphere 
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lh:mg Von Stein-direct 6 

that resulted in his testimony, that it was virtually 

impossible for word of that testimony at a very early 

stage not to have gotten out to all of the interested 

people in this case, the xrc people and everybody, and 
at this stace of the qame going hack and asking people 
whether they cot this information or that information 
from things that were being talked about daily and re- 
ported in the press is really impossible. 

THE COURT: Does the government want to ad- 
dress any of that or should we go ahead with Mr. Von 
Stein? 

MR. VIZCARRONNO: No, your Honor. We have 
Mr. Von Stein available for examination by the defend- 
ants, if they wish. 

THE COURT: All right, let's ask him to take the 
stand. 

THOMSON VON SS = 2.8; called as a 
witness in behalf of defendants, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 


BY MR. MALONEY: 


Q Mr. Von Stein, by whom are you employed, sir? 
A The SFC. 
Q How long have you been so employed? 
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1 | lh:ma Von Stein-direct 7 | 
| 
2 | A Seven years. 
‘ | | | 
3 QO In what capacity? 
| i 
Z 4 || A Attorney, staff attorney. 
| 
5 | 0 You are admitted to practice before some state 
* H | 
6 | court? 
! 
i 
7 | A That is correct. 
i] | 
a 8 | fe) Where, sir? 
| 
9 | A California and Colorado. , 
i 
10 | ie) Can you tell us when you were assigned to the 
‘ | | 
- ll | case of Kina and Boucher? 
12 || A June 1973. 
13 || Q Had you had anything to do prior to that time 
14 jj with any matters relating to King and Boucher, to the 
15 || best of your recollection? 
| 
a 16 | A I had been assigned in 1971 to investigate 
| 
| 
7- | INS.and in the course of that investiaation, I became 
18 familiar with the fact that there had been dealings be- 
bad 19 | ween King Resources and John King and I0S and Fund of 
| 
2 | Funds. 
21 | Q Whom did you talk to in 1971? 
! } 
2 | A Ahout what? 
; 23 | Q Ahout King or Poucher or KRC? 
F 
Ps a 1 A Really nohody, because we were not investigatina 
25 || them. The investiqation focused on events that occurred 
l 
| 
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lh:mg Von Stein - direct 
after they were out of the picture. 

@) After you were assigned to this case in June 
1973, did you have occasion shortly thereafter to speak 
to Mr. Pfeiffer, couns: 1 to the KRC bankruptcy trustee? 

Yes, I did. 


Do you remember when you saw him for the first 


I believe it was September or October 1973. 
Was that the first time you talked to him? 

A I think I called him on the phone before I 
saw him in person. 

0 Can you give us just the General nature of 
your discussions with him in September 1973? 

A I was seeking his authority, cooperation, to 
go to the King Resources premises to search for docu- 
ments that would he relevant to the investigation. 

@) Let's stop there for a second. 

The investigation that you were assigned to in 
June of 1973 was -- 

A It may have heen the heginning of July. 

Q Beqinning of July, 1973, was focused, was it 
not, on the Mecom-Trueblood transactions that have 
evolved in the indictment and trial of this case? 


A No, it was not. 
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It wasn't those initially? 
That is correct. 
What was it initially? 

A Initially it was an investigation into the 
total relationship hetween King Resources Company and 
Fund of Funds, as described, if you will, in a letter 
that the attorneys for the successors in interest to 
Fund of Funds had written to the judge in the hankruptcy 
hearing in Denver. 

Q Is that Mr. Schwartz? 

A Schwartz or Mensch wrote the letter. 


Q The hasis, do you now know, or did there come 


a time when you learned that the hasis of their letter 


was the Frederickson and the Marriott matters? 

A I don't believe so. 

Q When did you focus on the Mecom and Trueblood 
trans: ctions for the first time? 

A It was a gradual narrowing of a number of trans- 
actions or tyres of transactions that I could have, but 
it would he September, October, 1973. 

QO After you talked to Mr. Pfeiffer? 

A While I was in Nenver. I took a couple of 
trips to Denver. 


Q Was it subseauent to talking to Mr. Pfeiffer? 
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A It wes a gradual affair, and I was talking 


with him a lot and -- I am sorry, it is difficult to 


say if it was -- you know, there was no specific time. 

Q You say you talked to him initially in Sep- 
tember, 1973. Did you see him on a reqular basis there- 
after? 

A Usually when I was in Dei.-2r I would have oc- 


casion to see hin. 

Q How many times do you say you saw him in the 
fall of 1973 or talked to him? 

A Half a dozen to a dozen times. 

Q Is it fair to say the subject matters of your 


conversations concerned the Mecom and Trueblood transac~- 


tions? 
A It was one of the subjects. 
Q Did you have occasion to discuss with 


Mr. Pfeiffer at this time the fact that he had already 
taken testimony in August 1973 from Rowland Boucher? 
A I don't remember that being discussed at all. 
Q Were you aware that he had taken testimony 


from Rowland Boucher? 


A No. Not then. 
.@] When did you learn about that for the first 
time? 
SOUTHERN Dis fRICT COURT REPORTERS, US COURTHIOSI 
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A Some time in 1974. 

'e) When in 1974? 

y I don't know. 

9 Early in 1974, middle of 1974? 

A I don‘t know. 

Q Before the indictment was filed in this case? 

A It would have had to have heen, yes. 

‘@) Where did you learn it from? 

A That he had taken the Fifth? I don't recall. 
Probably Mr. Pfeiffer. 

12) Dic you discuss with Mr. Pfeiffer Boucher's 
testimony? 

A No. 

Q Why not? 

A I don't know why not. 

Q Weren't you interested in what the defendant 


was 


you 


was 


his 


saying under oath about the very transactions that 


had now by this time focused on? 
A When Mr. Pfeiffer did inform me, he said he 


“~~ I helieve he said he was takina depositions in 


Lark case, and I had no interest in the Lark case. 


'@) We are talking about 1974. when you say you 


lieve from Pfeiffer you learned that he had taken 


Roucher's testimony. 
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Von Stein-direct 


was taken in 1973, was it 


A Let me see what you are referring to. 


MR. MALONEY: 


May these be marked, your Honor? 


(Defendant's Fxhibits A and B marked for 


identification) 


MR. MALONEY: 


May the record reflect that A 


ana ® for identification are the transcripts supplied to 


me by the U. S. Attorney's Office just prior to this hear-' 


ing, which purport to be the examination of A. Rowlana 


Boucher by Mr. John S. 


Pfeiffer, Counsel to the Trustee, 


taken on August 6 and 7, 


Von Stein? 


Is that not so, 


A That is correct. 


Q hen or who do you know obtained possession 


of those transcripts for the U. 


the Southern District? 


S. Attorney here in 


A I helieve I did. 

Q When did you obtain them? 

A I believe it was October of 1975. 
(9) Did you read them? 

A I did. 

Q When did you read them? 


A Some time after -- I don't know precisely. 


Some time after they were sent to me. 


I believe that 
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lh:mq Von Stein-direct 13 
when I would get documents from Mr. Pfeiffer, I wouldn't 
always get them right away. I ould ask for a number of 
documents and then he would send them some time later, 
so I -- so it was some time after that. 

Q You think it was some time in the fall of 1975 
that you read it? 

A That's most likely. 

Q I take it from your affidavit submitted in 


this case which, to refresh your recollection, I think 


you said in the affidavit you first read it in the summer 
of 1975 -- 

A That is correct. 

Q You also said in your affidavit you read them, 


and I think your words were, reading from Paragraph 9 of 
your aflidavit of May 1976, Mr. Von Stein, "In the 
summer of 1975 I recall reading some of the testimony of 
Boucher as questioned by counsel for the trustee for 
KRC, John Pfeiffer. I do not recall anything relevant 
to the indictment in it." 
Did you so state in an affidavit? 

A Sure did. 

Q Is it your testimony that after reading A and 
B for identification in the fall of 1975, your memory 


tells you or told you that it concerned nothing but 
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irrelevancies? 

A I reread them last niaht, and I saw things in 
there which -- there are some pages in there which are 
relevant to the issues in the case, yes. 

When I wrote my affidavit, however, I did not 
recollect anythinc. 

Q I believe in a letter dated May 1976 from 
Mr. Wing, that after some discussions with you, he be- 
lieves his office came into possession of the trustee's 
report, Mr. Pfeiffer's report, in the fall of 1973, is 
that correct? 

A I believe so. 

Q That trustee's report is dated October 10, 
1973 by Mr. Pfeiffer. 

Does not that report, amonoc other matters, 


question the bona fide nature of the Mecom transaction? 


A Yes, it does. 

Q In the fall of 1973, did you read that report? 
A I don't recall, but it is possible. 

Q Did you have discussions with Mr. Pteiffer 


in the fall of 1973 concerning the hona fide nature of 


the Mecom transaction? 


A Yes, £ 43d. 
Q In the course of those conversations, did he 
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discuss Moucher's participation c~ lack thereof in the 
Mecom transaction? 
A I don't helieve so. 
Q Roucher's name never came up in your discus- 
sions with Mr. Pfeiffer vis-a-vis the Mecom transaction? 
A I am pretty sure that is right. 
Q Yet Boucher was one »7f your tarcets, was he 
not, richt from the beginning in 1973 when you were as~ 


sioned this case? 


A In the order of investication, he and King 
and Cowett are me “‘ oned. The order of investigation 
is not focused toward the Arctic trarsaction. It is 


focused toward the total relationship. 

Q But there came a time, and maybe we are re- 
peating curselves, that you did focus on the Arctic 
transactions and the Mecom and Trueblood transactions 


specific lly, did there not? 


A That's richt. 

Q When did that occur? 

A Some time in September or October of 1973. 

9) Accepting that, you are telling us that that 

was -~ 

| 
! 

A Perhaps later. 

0 Much later? 
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A Because I was looking at many areas. In my 
early transcripts you will see that I was looking at 
many different things. 

Q Nevertheless, it happened some time you be- 
lieve in the fall of 1973, at least? 

A I'd say so. 

9) You never asked Mr. Pfeiffer ahout Roucher's 
participation in these transactions, specifically 


Truehlood and Mecom? 


A I believe that is accurate. 

Q And he never volunteered anything? 

A I don't believe he did. P 

Q Did he inform you in or about this time or at 


any time about having gone in 1972 to see Judge Winner 
and the U. S. Attorney in Colorado concerning the arms 


length nature of the Mecom transaction? 


A I don't think so. 

Q Ne has never disevssed with you at any time 
that << 

A He discussed that with me in the last week 


or so, the last two weeks, when I called him about that. 
Q That was the first time? 
A Yes, that's the first time I was aware of that 


April 1972 approach. 
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Q If we can -<- 

A I had heard a month or so ago from Mr. Kelly 
thathe was on the receiving end of some sort of a call 
some time, which I now think is that time. 

Q April 1972? 

A That’*s right. 

Q Mr. Keliy has told you that he helieves in 
April of 1972 he had a call from the U. S. Attorney con- 
cerning the Mecom-KRC transactions? 

A He is unable to pinpoint the time, but he re- 
calls a call on that subject. 

(@) Did he tell you what he did? 

A Yes. 

Q What did he do? 

A He told me that he had informed Mr. Treese that 


he had some awareness of that and that -- 


Q And then what? 

A That's all. I mean, that he had some awareness 
of it. 

0 Did he tell you what actions, if any, he took 


in April of 1972 after his conversations with Mr. Treese, 


the U. S. Attorney in Denver, Colorado? 


A No, he didn't. 
Q Are you aware of any actions he took? 
SOU THLERN Or-tRICT COURT REPORTERS. US COURTEOUS 
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when you learned ahout Mr. Boucher's testimony in Dallas, 


No. 
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Von Stein~ direct 18 | 
| 
| 


There came a time, did there not, Mr. Von Stein, 


Texas in the summer of 1971? 


A 


Q 


Q 


A 


Yes. 

Where did you learn that from? . 
From Mr. Wing. 

From Mr. Wing? 

Yes. 

Do you know where Mr. Wing found it out from? 

You are asking for double hearsay. 

Yes. Double hearsay. 


Mr. Wing told me that he had heen informed that 


Mr. Boucher had lied to the court down there, and that 


I should check it out. 


e) 

by whom? 
A 
Q 


A 


Did he tell you where he had heen informed and 


An acquaintance. 
When did you have this conversation with Mr. Wina? 


I don't know if it was hv phone or in person, 


some time in the fall of 1975. 


Q 


The fall of 1975. Did you go down? Where 


did you qo to take a look at this so-called perjured 


testimony? 
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! 
~ A The U. S. District Courthouse in Denver. 
oe 2 Q Did you read that testimony? | 
| 
, 4 A I believe I did. 
} }. 
5 | Q Does that testimony reflect that there was a 
e 6 | ; 
i representative of the SEC at those Dallas bankruptcy 
i ! 
7 i hearings, a Mr. Waldeck? 
8 |i 
A It does. 
& , i 
i Q Prior to taking ‘ir. RBoucher's testimony in 
i | 
10 | 1971, there was colloquy, was there not, in that tran- 
i| | 
Fe 1 | script that under that proceeding he may he immunized? 
| 
° | 
2 Do you recall that discussion on the record? 
| A I am aware it is there. 
e 14 || : ; F 
| Q Did you read that entire transcript? 
le A No. 
i 
a | Q Why not? 
cd | 
| A I don't know if it was time or it didn't scem 
{ 
18 interesting or why. 
& 19 (@] You took some excerpts from it, did you not? 
| | 
2 | A Yes. 
i 
i] 
a 1 0 Were those the excerpts attached to Mr. Wing's 
{ 
{| \ 
a 22 | : ; | 
| answering papers in this motion? 
i A I think that's right. | 
| | 
a ! 19) Those four or five pages dealt with the Arctic 
@ tl 
| 
= le ses, did they not? ; 
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2 A Yes. | 
i ; ; ® 
3 | Q And in fact it talked about -- that's Mr. 
P 4 | Boucher's testimony we are talking about, right? 
l 
5 A I believe so. 
| @ 
6 | Q We talked about or speculated in that tran- 
7 H script about what he helieved the valuation in 1971 of the 
8 | Arctic properties of KRC were worth, did he not? © 
9 } A I read that again also last nicht, and I don't 
10 ! think he did testify as to what the value was. 
I ab 
ll | Q Wasn't he queried about the value of the KRC 
12 || holdings in 1971, specifically Arctic leases, in that 
13 | transcript? 
i S 
14 | A Yes. 
15 1 ) He was? 
16 | A He was. a 
17" | @) Did he make efforts to speculate what he thought 
18 l the property value was? 
| a 
19 | A I thought he was attempting not to. 
H 
i| 
20 ce) “Vhatever he was talking about, they were talk- 
21 | ing in a range of $50 million or less, were they not, ,; e 
| 
2 in trying to come up with a figure in 1971? 
23 Can I refresh your recollection? 
2 A Yes, sure. I mean the record is the record. * 
: 3 | MR. MALONEY: May the record reflect I am 
| 
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showing him Mr. Wing's affidavit with attachments in 
this case, attached to which are certain pages, seven 
pages purportedly from his examination in 1971, at a 
meeting of creditors in Dallas, Texas, at which time he 
was the additional trwustee. 

0 Is that correct, Mr. Von Stein? 

A I believe so. 

Q Does that refresh your recollection that there 
was a discussion in tryi “0 ascertain by the creditors 
the value of the Arctic leases? 

A I don't want to quibble. 

Is Mr. Gesas counsel for the creditors? 

0 Mr. Gesas was counsel for the bankrupt corpora- 
tion. Mr. Nichols was with the creditors. 

Isn't it fair to say that there was some dis- 
cussion and some attempt in that transcript to evaluate 
KRC's Arctic leaseholdings in their testimony in 1971? 

A Yes. They were trying to get Mr. Roucher to 
aive an opinion. 

MR. MALONEY: I submit, your Honor, the tran- 
script will speak for itself insofar as the point I am 
trying to make. 

(@) How thick or how lengthy was this transcript 


you read in Colorado, which was the testimony of the 
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Dallas, Texas hankruptcy proceedings? 

A I don't recall. 

Q Can you estimate for us how big it was, how 
thick it was? 

A lf there are page numbers on this thing here -- 


this is page 100 -- I can't say. 


0 Was it more than one day's testimony? 

A I don't recall that. 

0 But it was lenathy, was i: not? 

A I don't know. I can't recall. 

@) Do you recall the subject matters that were 


covered insofar as they relate to the Arctic, IOS, or 
Trueblood and Mecom? 

A The only subject matter that I recall was the 
wells in Texas and where their wells in Texas were, I 
believe. 

Q Before proceeding here this morning, you heard 
me read Mr. Wing's affidavit here concerning his great 
desires to find out what the defendants' positions would 
be in the trial of this case. 

Do you remember reading that par-graph, Para- 


graph 7 before you? 


A Yes. 
a) How long have you been physically located in 
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the U. S. Attorney's Office here in the Pieparation and 
trial of this case? 


A Since September 1974 I have been here on and 


Q Has this been most of the base of your oper- 
ations since September 1974? 

A No. 

(@) Where has it been? 

A Washington. 

Q Have you had a number of discussions with 
Mr. Wing and/or Mr. Vizcarrondo about the prosecution 
and trial of this case? 

A Yes. 

Q In fact, they are innumerable, wouldn't it be 
fair to say? 

A Whenever I am here. 

fe) Were there a number of occasions that you had 
occasion to listen to Mr. Wing or Mr. Vizcarrondo and 
participate in discussions about what the defendants' 
positions would he in the defense of this case? 

A Yes. 

@) That was true hefore indictment as well as 
after indictment, was it not? 


A Yes. 
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Q Did you volunteer your views about what the 
defendants’ position might be in the trial of this case? 

A Prohahly. 

2) Having reviewed that Exhibit A and B before 
you, which is the Denver, Colorado 1972 trauscript of 
Rowland Boucher, can you now say that his position in 
those transcripts would have been irrelevant to those 
discussions with Mr. Wing and Mr. Vizcarrondo? 

A Rereading them last night makes me think that 
if I had paid a great deal of attention to them, that 
they would have heen. 

0 Can you in good conscience say, after having 
read them in the summer of 1975, that it did not enter 


into your discussions with Mr. “ing and Mr. Vizcarrondo? 


A Yes. 

Q You can say it did not? 

A That is correct. 

9) Did anybody else read those transcripts, A 


and B for identification? 

A I don't know. 

Q By the way, you recall, do you not, that on 
the eve of trial when Mr. Roucher made this motion, 
Mr. Wing discovered those transcripts in the irrelevant 


file? Do you remember that position taken by the 
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| | 
- government? 
a | 
3 | A I don't remember it, but I think that is right. 
J 4 | Q Do you know how they got into the irrelevant 
e 5 | file? 
6 | A No. 
7 | Q Was anybody else handling this case besides 
° 6 | you as the SEC man in charge? 
9 || 
- 5 A I was the only SFC man. 
10 Q Have you any idea -- 
ae ] 
| A I take that back. Mr. Dingwall worked on it 
2 | and Mr. Maronne for a short time. 
e 13 Q When that transcript was discovered at or 
4 about that same time, about a week later, Mr. Wing also 
1 | discovered Mr. Pfeiffer's trustee report of October 1973, 
i 
bd | do you remember that? 
aa 
Ww | A Yes. 
18 : Q You say you received that as early as the fall 
e HW 
19 | of 1973, right? 
2 | A. I might have. 
* 21 | @) Where was that filed? 
| 
2 A I don't know. 
3 | fe) Where was it found when these motions were 
od 2A | made just prior to trial? 
3s | A I don't know. 
| 
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0 Who found it? 

A I think Mr. Wing found it. 

Q Who found the transcripts? 

A I think Mr. Wind. 

Q How many file cabinets are there in Mr. Wina's 
office on this case? 

A About eleven, total. 

Q How is it that Mr. Wing found the trustee's re- 
ports and these transcripts on his own: did he go 


through all eleven file cabinets? 


A 


o 


A 


Q 


I don't know. 
After he found it -- 
I think he went through everything, yes. 


After he found it, did he have discussions 


with you about these transcripts and the trustee's re- 


port? 


Yes. 

What were those discussions? 
Did we get them -- 

What did you tell him? 

What I am telling you. 

What else did he ask you? 

He asked me if I had read them. 


You answered that ,ou had? 
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A Yes. I am sure I said I did. 
Q What else did you say about that? 
A I think he asked me if he had ever read them, 
Q What did you sev to that? 
A I said I didn't know. 
9) Did he ask you what was this doing in the ir- 


relevant file? 

A No. I would have remembered that word. 

Q Did he ask you why he had not been shown these 
transcripts of a defendant about to go to trial that 


he was anxious to find out his position on? 


at No, he did not. 

@) Did Mr. Vizcarrondo ask vou? 

A No. 

Q Mr. Boucher's other testimony in other places 


was filed some place else, was it not? 

A I don't know what you mean. I assume, but I 
don't know. 

a) Was there a file for Mr. Roucher's SEC testi- 


mony here in the U. S. Attorney's Office? 


A Yes. 
19) These transcripts were not in that box, were 
they? 
A They were not in that file drawer, I don't 
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believe. 

9 Why not? 

A I don't know. 

@) Did you ever have discussions with anybody on 


your staff concerning the possible immunity that might 


attach to these transcripts in Dallas, Texas? 


A To these particular transcripts? 
0 Yes. 
A Not until the issue arose by your papers. 
MR. MALONEY: Please mark these two exhibits. 


(Defendant's Exhibits C and D marked for 
identification) 
Q T show you Fxhibit C for identification and I 
ask you what that is, sir. 
A That's aXerox of notes of a telephone conver- 


sation that I had with Mr. Pfeiffer. 


Q Does it have a date on it or can you ascertain 
the date? 
A It doesnot have a date on it. I can't really 


ascertain a date. I think it was some time in 1974. 


@) That's in your handwriting, is it not? 

A Yes. 

0 Can you read the first line? 

A Yes. The first word should be "Pfeiffer 
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taking depos in Lark, Quand, Harper, Lowry, Boucher 
li:er, not King." 

Q Can you explain what you meant hy that note 
on the top? 

A No. Well, not precisely, but Pfeiffer informed 
me he was taking depositions in the Lark case, and I 
think the names are the individuals involved. 

Q In taking depositions in the Lark case, what 


Go the words "Boucher later” mean? 


A I am not sure. 

Q *s it mean he is going to take his deposition 
later? 

an It could. 

Q A and B for identification are those Lark 


depositions, aren't they? 

A I think so. 

Q In the preamble tc A or B, it says he is going 
to examine him on Lark and then on other matters, isn't 
that correct? 

A That is correct. 

Q As a matter of fact, it is only the first 40 
pages of 143 pages in which he concerns himself with 


Lark? 
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¢ And the rest of it concerns itself with IOS, 
rctic leases, and matters tricd in this case, does 

t not? \ 
A I thought Lark was more than 40 pages. I know 

Part 2 is mostly ahout the IOS takeover, and there are 

a few pages at the end of Part 1 about Consolidated and 

Mecom. ; 
Q Just so we can tick off subject matters,eand 

if you need page references to refresh your recollec- 

tion, I will give them to you, from those transcripts, 

those transcripts discuss in Mr. Boucher's interrogation 
the Acapulco meeting, does it not, with respect to IOS? 
MR. VIZCARRONDO: Your Honor, we object to 
this. The documents speak for themselves. 
THE COURT: Sustained. 
Q Going back to Exhibit 3 for identification, 

can you read the hottom line which is in your handwriting? 

A "Coffey to testify King sianed 1/23/70 after 


being asked." 


Q The line before it, sir? 
A "Roucher house, 600M, 250M, IRS trouble, banks 

have asked for foreclosure," I believe. | 
Q You say you cannot recall when you had this 


conversation with Mr. Pfeiffer for which you made the 
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notes on Defendant's Exhibit C for identification? 


A That is correct. 

Q Wes it before indictment? 

A Probably. 

Q I show you Fxhibit D for identification, which 
is really one page of a multipaged matter. 

First, can we generically identify what this 

document is? What is the whole document? 

A D is Xeroxes of notes of telephone conversa- 
tions that I have had in this case. 

1) Referring specifically to the page which has 
been marked Exhibit D for identification, there is a 


typewritten note at the bottom, is there not? 


A Yes. 

Q What does it say? 

A "Boucher affidavit in support of bankruptcy with 
exhibits. 

Q What does that mean? 

A I don't know. 

Q You prepared this document? 

A Yes. Well, I didn't -- yes; I didn't do the 
typing 

fa) If you can recall, when did you type in that 
line? 
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A I didn’t do the typing, but I first met and 
talked with Claudia Thames in the summer or fall of 1975. 


Q She was Mr. King's secretary and testified at 


this trial? 


A That is correct. 

0 How does that get us to this note at the bot- 
tom of Exhibit D for identification? 

A I don't know. 
I made. That was a note of a call that I made. 


Q You don't know who you called? 


». 


@) Is it fair to say that the subject of the 


conversation -- 


A On this particular line you are referring 


Q Right. 


A Yes. 


Q It concerned itself with Roucher's bankruntcy 
4 4 


with exhibits? 


A I am not sure. 


Q You don't know what that note means? 


A I am sorry, 


recently and there is an awful lot I can't understand 


now of those notes. 


@) You were interested in the lark transaction, 
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These are notes of calls that 


A I think I called Mrs. 


I have looked at this 
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were you not, in preparation for the trial of this case? 


A I personally? No. 

0 Who was? 

A Mr. Vizcarrondo. 

@) Did he discuss the Lark transaction with you? 
A I don't helieve so, or if I did, it was the 


sketchiest of conversations. 

Q Your criminal reference report, doesn't it 
discuss the Lar’ transaction? 

A Yes, it does. 

MR. VIZCARRONDO: Your Honor, since the Lark 
transaction was kept out of evidence at trial, we think 
that this line of inquiry is irrelevant. 

THE COURT: Why is it relevant, Mr. Maloney? 

MR. MALONEY: Just to focus on the same two 
exhibits, of which a portion of it discusses the Lark 
transaction and he would Bve had to qo hack to these 
twe exhibits for the preparation of that report. 

THE COURT: All right. 

MR. VIZCARRONDO: He could ask that question. 

0 Do you understand the area of inquiry, Mr. 
Von Stein? 
A Yes, I do. 


0 In your criminal reference report about the 
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Lark transaction, did you obtain information from this 


testimony of Boucher's in connection with that reference 


report? 
A Absolutely not. 
Q Did you get any from Mr. Pfeiffer? 
A Absolutely not. 
9) You never discussed Lark with Mr. Pfeiffer? 
A Well, he did tell me at one point that he was 


taking depositions in the case, but the substance of 


(rt 


I didn't. In my criminal reference report all I do 
is quote from the Denver SFC's criminal reference report 
on the Lark transaction. I made no investigation of Lark 


at all, and I don't know too much about it. 


Q You know Mr. Waldeck of the SEC located in 
Chicago? 

A I have talked to him. 

Q Did you ever talk to him about the Dallas, 


Texas bankruptcy testimony of Mr. Boucher taken in £93717? 
A I talked with him in preparation for the af- 
fidavit which I submitted. TI had not talked with him 
earlier. 
Q Did you ever in the course of your official 
duties in the preparation of and investigation of this 


case receive any comrunications from any government source 
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about Mr. Roucher's testimony in any of the two bank- 
ruptcy proceedings, Pallas, Texas or Denver, Colorado? 

A Could you say that again? 

Q In the course of your official duties in in- 
vestigating and Preparing for the trial of this case, 
did you ever receive any communications from any govern- 


mene source as to Mr. Boucher's position or testimony-- 


A As to the substance? 

Q As to the substance. 

A No. 

Q How about nongovernment sources, other than 


Mr. Pfeiffer? 

A My answer is the same. My contact with that 
was solely at the Suggestion of Mr. Wing and my knowl- 
edge of it was-- my knowledge of its existence was from 
that source. 

Q "nN your conversation with Mr. Pfeiffer, using 
Exhibit C for identification to refresh your recollec- 
tion, which refers to a phone conversation at some time 
in the past concerning Pfeiffer taking depositions from 
siceak dit. Lowry, Roucher later, did you, as a rep- 
resentative of the government, attempt to stop him from 
continuing his bankruptcy investigation? 


A No. 
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And, indeed, when he concluded his investi- 
gation a month or so later, you asked for a copy of his 


report, did you not? 


A I don't helieve so. 

Q How did you get it? 

A I believe I got it in October of 1975 when I 
was at Fing Resources. 

Q Mr. Wing's letter of May 19, 1976, which I 


shall read for the record: 


"Mr. Von Stein tells us that he believes he 


obtained the October 10 report and the trustee's Appli- 


cation No. 65 from Mr. John Pfeiffer, who is counsel to 


the trustee of King Resources, n ime in the fall of 
1973" <-- 

A That is correct. I thought you were talking 
about this. 

(@) No, no, I am talking about the trustee's re- 


port. 


A I thought you were talking about the tran- 
script which is Exhibits A and B. 

Q The trustee's report. You got it in the fall 
of 1973? 

A I think I did. 


Q You asked for it? 
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I think so. 
.e) Going hack to Exhibit C for identification 
and the last line, would you read that last line again? 
A "Coffey to testify King signed 1/23/70 after 
being asked." 
ia) Mr. r, the } for the trustee, is 
telling you that in a phone conversation, right? 
A I believe that's righ 
Q That line refers to that portion of this trial, 
does it not, concerning the sioning of a rep letter or 
a refusal or reluctance to sign a rep letter by John 
King in January 1970, isn't that what ethat note refers 
to? 
A I don't know about refusal, but the fact of 
Signing, yes. 
Q And the fact that Coffey witnessed it? 
A I don't know. 
Read it again, if you would. 
(Pause) 
A That does not change things. 
Q The point I am trying to make, Mr. Von Stein, 
is that you obtained from Mr. Pfeiffer information that 


Coffey could testify about the circumstances surrounding 


King's Signing Of the rep letter of January 1970 from 
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2 | 
| Mr. Pfeiffer? @ 
3 | ; 
A That is correct. 
| 
eo 
, ! 9 Do you know whethe. Mr. °feiffer talked to 
| 
5 * 
| other people at the SEC? 
6 || 
| A About the King-IOS case? 
} 
7 il 
| fe) About the issues in this trial. 
8 | to 
| A T am not aware of anybody else he talked to. 
9 | 
i Q When you would go to Denver, Colorado, you 
10 | 
would make a point of visiting Mr. Pfeiffer, would you e 
11 | 
l not? 
12 
A If necessary. 
13 i ° ° ° ° ° 
l Q You visited him on a number of occasions, did -@ 
14 | 
you not? 
15 | 
A Yes. 
16 1] P . e 
l 0 And he gave you access to his documentation 
7 || 
| from his investigation, did he not? 
18 
i A No, not necessarily. Investigation of what? e 
19 || 
Q His hankruptcy investiaation? 
20 | 
A No. 
a , , 
i Q He didn't give you access to his records? '@ 
os | 
A I asked for access to the files Of KRC, and 
i 23 | 
he did give me access to particular files of KRC, but in 
a | ; ® 
terms of his legal files in his office, that was a sepa- 
25 
rate matter and I do remember seeing one thing of that, 
} 
H 
i] 
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which was Trustee's Application 65. 


I believe I saw that very early in the game. 
Q Did any other SEC personnel communicate with 


Pfeiffer, that you know of, by phone or as your representa- 


tive or with you? 


A Yes. 

9) Who is that? 

A Mr. Kelly. 

@) That is the same Mr. Kelly who testified in 


this trial? 
A Right. 


And perhaps Mr. Rome. 


0 He is another SFC investigator? 
A That is correct. 
@) They consulted with Pfeiffer in your ahsence 


as well, did they not? 

A When they would consult Mr. Pfeiffer, as far as 
IT know, it would he when I had asked Mr. Pfeiffer for a 
Particular document and he would say, "Well, can you 


send somehody over to pick it up?” And I would then 


call Mr. Kelly or one of Mr. Kelly's superiors and say, 


"Could you send somebody down or over to pick up X docu- 
ment or X telephone record" or something like that. 
‘a) Getting hack to A & B, the transcripts, is that 


SOUTTHIFAN DE FRICT COURT REPORTERS US COURTHOF SE 


FOLE ( SQUARE. NEW YORK NY - “vI 


Lh:mq Von Stein-direct 
what could have happened? Did you send Mr. Kelly over? 
A I don't think so. 
Q You don't know how you cot these? 
I think I do know how I aot them. 
How did you get them? 


A I believe I saw them in a box of transcripts 


that were heing made available to other attorneys in 


the room that Mr. Pfeiffer uses at King Resources Company, 
and one of the attorneys out there was an attorney rep- 
resenting the Bank of New York. I believe I saw them 
when I saw him at King Resources Company, and that was 
Octoher 1975. 


MR. MALONEY: I have no further questions, your 


BY MR. ARMSTRONG: 
a When were you transferred to Washington? 
A I was never transferred to Washincton. 
0 You started your employment with the SFC in 
Washington? 
A Correct. 
When was that? 


1969. 


You have heen assiaqned to the Washington offi 
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throughout your period of service with the SFC? 


A That is correct. 


Q When you were assigned to this case, who else 


was assigned to it from the SFC? 
A Robert Lapradc. 
0 Was he assigned to it beginning? 

Yes. 

Did he work on it cull time? 

He never worked on it. 

There are a lot of names on the formal order 
of investigation, aren't there, including all the pecple 
out in Denver, and a svt of people, right? 

A Half a dozen. 

Q Mr. Kelly is on that list 

A Half a dozen to a dozen peopl on that, as 
officers designated to take testimony, yes. 

But in fact who worked on the case? 

zt did. 

Who else? 

Until well after the indictment, only me. 

Q You were aware, were you not, sir, of the 
Denver investigation that was going on at that time 
the activities of Mr. Kina? 


A You mean the Denver SFC? 
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Q The Denver SEC. 
A It was finished by that time. 
Q The grand jury was in progress at that time? 
A I believe that's richt. 
Q The SEC, it is fair to say, had a continuing 


interest in the matter, didn't it? 


A That is correct. 
9) Who were the SFC people who had »een working 
on that case and who continued to work -- first of all, 


who had been the ones who had worked on it during the 
investigative stage, to your knowledge? 

A Jack Kelly, Joe Krys, Frank Rome and perhaps 
another accountant whose name I don't know. 

Q Did you talk to these people in the course of 


your investication? 


A Yes. 
Q Frecuentl] ? 
A On occasion. I don't know what you mean by 


frequently. It wasn't -- 


Q Did you turn to them for information? 
A Yes. 
Q Here you are starting a case against John 


King and they have heen working on it for a liong time. 
Wouldn't you naturally go out there and say, “Hey, fel- 


lows, help me out"? 


SOUTHERN OT RICT COURT REPORTERS US COURTINN IS: 
FOLE) sQUARE. NEW YORK. NY two 


ATI | 


2 


lh:ma Von Stein-direct 43 
A Yes. 
@) Did you in fact? 
A Yes. 
Q Did they make whatever files they had avail- 


able to you? Did they make their files available to 


A They sent me their criminal reference report 
and they sent me digests of testimony that they had 
taken in their investig>tions, and I read the criminal 
reference reports. They didn't have very many files 
by that time hecause they nad all hee shipped over to 
the U. S. Attorney's Office, nor was I asking for them 
hecause I wasn't investigating what they were investi- 
gating. 

Q Who in the U. S. Attorrey's Office was working 
on that case? 

A Alan Spurgeon, John Kobiachi, a guy named 
Terry Wigqins, I believe, and I believe somebody else. 

Q Did you ti.k to those gentlemen in the course 


of your investigation? 


A I talked to Mr. Spurgeon. 
0 Only Mr. Spurqeon? 
A I aso talked to Kohiachi, but not much. IT 


didn't talk to Mr. Spurgeon very much either. 
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is very much? 
a dozen rhone calls. 


7 


’ 4 | @) You never went to the U. S. Attorney's Office 


Yes, i did. 


When was that 


I Aeon't recall. a 


what it was vou were iooking at? 
10 A I think I looked at notes they had taken of 
ll an interview with Mr. ‘owett. I think I went there for ® 


319 

= that vurpose. I don't recall what else I was looking 

is for. 

* ' e 

14 9 That was only on one occasiscn, is that it? | 
} ¢ 

do A I think I had heen there more than once. I 

16 know I had been there more than once. e 

+ 

Vi @) How many times? 

18 A Throughout the whole course of my assignment 

Q ‘ P . 

1g half a dozen to a dozen times. * 

a | Q Did you ever talk to Caroline McNeil while you 

9) ’ 

oe: | were out there? 

a @ 

= A I talked to her by phone. 

~ Q What was the subject of your conversation with 

24 | = : ? : 
ZTaroline McNeil? 
, @ 

2 A I was trying to get some notebooks of lly Gernert 
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who-- 

0 Could you state for the record who Mr. Hy 
Gernert is? 

A He was an assistant to John Kina. 

0 In a secretarial capacity, wasn't he? 

A I thoucht he was more than a secretary, but 
I don't know for sure. 

0 Will you go ahead with the conversation that 
you hac with Caroline McNeil? 

A I was attempting to obtain notebooks which I 


had been told that he kept, and theywere either made 


exhibits in the IRS bankruptcy,matter when the IRS was 


Suing John King for taxes -- I think that's where I was 
told they were. 
Q Did you locate those notes? 
No, I did not. 


Did Mrs. McNeil purport te know where they 


A I forget Her name was given to me as some- 
hody who might know, as far as -- or what wa necessary 
to get them, something like that. 

Q In connection with the tax case, you were 
aware of the interest of the IRS and the Department of 


Justice specifically in Mr. King and his tax matter, is 
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that right? 

A Yes. 

Q There were people who were specifically work- 
ing on the tax case involving John King? 


A That's right. 


Q Who were those people, to the best of your 
knowledge? 
A There was Jerry Shea, Tom Boerschinger, Mrs. 


McNeil, John Moats and an agent I believe or a man in 
the audit division by the name of Bil Sims. 

Q You were aware at that time, were you not, 
that the tax people had access to and indeed were in- 
volved in the bankruptcy proceedings of John King? 


A Yes. 


Q You were aware at that time, were you not, 
of the imrunity provisions that protected his testimony 
in the hankruptcy proceedings? 

A I was aware of the law generally, yes. 

Q Generally? What was your understanding of the 
law at that time, Mr. Von Stein? 

A It was my understanding that a man in a bank- 
ruptcy situation who is compelled to testify would get use 


immunity from the testimony he gave under compulsion. 


0 How did you translate this in terms of your 
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own inves*tigation? What precautions did you take 


yourself in proceeding in an area where in fact there 


was a personal hankruptcy? 


A I never -- I eid not read any compelled testi- 


Compelled testimony? 
A Or any testimony of John King until the 


material you furnished us. 


Q How do you define use immunity? 


A Use immunity, as I understand it, is any tes- 
timony or leads from that testimony cannot be used 
against the person who gives the testimony in a subse- 
quent criminal proceeding or a concurrent criminal pro- 
ceeding. 

(@) Would you interpret that, sir, as forbidding 
you from talking to someone who had in turn talked to 
someone who had read the testimony or had heen present 
at the proceedings? 

A About the substance of the testimony, yes. 

Q About the substance of the testimony? 

A Yes. 

Q As opposed to the matters discussed in the 


testimony? 


A If I call Mrs. McNeil and say, "I am trying 
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to find a notebook that I understand is part of your 
case," I do not believe that talkina to her is skating 
on thin ice. 

Q I am talking _ your calling Bob Hulsey 
and your asking him about the circumstances of the case 
and Rob Hulsey has in fact talked to someone else who 
testified before-- someone else who had been exposed 
to the King testimony. 

Are there any steps that you would take -- 
do you feel that you are in danger at that point of 
coming in contact with tainted material? 

A I am sorry. Could you say that one more time? 

Q John Kina testifies in his bankruptcy hearing 
and let's say Bill Coffey learns about that testimony, 
reads the testimony - 

THE COURT: Would you give an example of that 
John King testimony that you have in mind, any such 
testimony that anyhody heard of from somebody,so I have 
a conerete picture of what things we are talking about? 
Give us an examp.ec from King's testimony and give the 
witness an example. It is too abstract for me and not 
helpful. Find some of the King testimony that you have 
in mind and let's he specific, because we are not talk- 


ing about abstract rules of law. We are talking about a 
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real case and a real man and real testimeny. Please do 


that. 


J 4 i MR. ARMSTRONG: Your Honor, our position is 
that the testimony we have laid out at some length in 


the affidavit that we made available to you did cover 


matters that were covered in the trial. 


THE COURT: Look, I want you to take one of 


those examples and make the question concrete. You have 


got it. Get it, take it, use it. That’s all I am ask- 


ing you to do. 
MR. ARMSTRONG: All I am txying to find out, 


your Honor, is what his procedure was in talking to 


these people. I don't know the people that he talked 


to, Judge. Our position is that he talked -- 


THE COURT: You gave him an example of Hulsey. 


Find an example of any testimony that makes this meaning- 


ful to me in this case so that I can understand the tes- 


timony. I am not going to rule on Mr. Von Stein's 


procedure: as an ahstraction. I want to rule on what 


he did. 
Please follow my request. Give me an example 
|! of what you say you are asking him ahout se I can know 


what it means. 


& F B RB 


(Pause) 
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Q Sir, in the testimony in the SEC transcript 

of Mr. Hulsey that you took on October 22, 1973, in the 
beginning of that testimony, you made inquiries of 
Mr. Hulsey as to his exposure to the hankruptcy proceed- 
ings, and he said that he had read a newspaper article, 
he had read newspaper articles about the bankruptcy 
proceedings. 

My questic- at this point is did you feel 
that his exposure to newspaper articles about the bank- 
ruptcy proceedings threatened your investigation? 

A Could I see the transcript, please? 

MPR. VIZCARRONDO: Your Honor, I object to the 
question. It seems to be rather vague and unspecific. 

THE COURT: Yes. 

Mr. Armstrong, I will try to do it once more. 
I have not made myself clear to you. Then I am just 
going to let you go on as you like. I want you to find, 
so I can see the concrete point of this, if there is 
any, a specific item of any King testimony in the hbank- 
ruptcy proceedings in terms of which you are asking about 
this connection once or twice down the road. I don't 
want to study this as an abstraction. This is a question 
of whether there were leads or uses of a forbidden kind. 


If it turns out that there really is not 


id 
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anything that you know of in King's testimony that | 
Hulsey could have heen infected by from the newspapers 
or otherwise, I don't care about this question. That's 
what I was trying to get you to do. If you cannot do it, 
don't do it and go on as you like. 

I sustain the objection to the last question. 
I was just suggesting to you that that micht he a use- 
ful way for you to proceed. 

MR. ARMSTRONG: Your Honor, we do not contend 
that we are going to be ahle -_ show that any particular 
piece of testimony qiven by Mr. King at his bankruptcy 
hearing was transmitted to the government through a par- 
ticular witness. | 

What we are showine is that he did give tes- 
timony, and we have laid it out and made it available to 
your Honor, that I think quite apparently relates to mat- 
ters that relate to Mr. Lowry and his practice with re- 
spect to dealing with guarantee agreements, which re- 
lates to *he Arctic transactions themselves, which also 
related to, as I recall, the Lark and NOPI transactions, 
which while they did not come into the trial was certainly 
relevant to the investigation and could have led to 
other leads. 


That is all laid out in our affidavit. We 
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don't pretend to be able to say that any particular 
piece of information got to Mr. Von Stein throuch any 
particular witness. We maintain that having shown the 
testimony and having shown the existence of immunized 
testimony, it is the government's burden to show it did 
not. 

THE COURT: That's fine, but in that case 
don’t use up your time and mine questioning him about 
abstractions. If you say it is the government's burden 
and they have not met it, good. If you think they have 
met it and you have to counteract that, let's he concrete 
and specific. But I don't think these ceneralities 
about his procedures are of much utility. 

MR. ARMSTRONG: I will move on, your Honor. 

THE COURT: Yes, I think you really ought to 
move on. 

MR. ARMSTRONG: Our point, which I think we 
have made in our papers and I was trying to explore, 
is that Mr. Von Stein's procedures quite apparently were 
not designed to deal with this problem. 

In that circumstance, when he didn't even ask 
certain wicnesses whether they had heen exposed reflects 
an attitude toward the hankruptcy testimony which, how- 


ever innocent it may have been, was inadequate to protect 
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it. We would just like to show that procedure. 
dwell on it, your Honor. 

Q I would like to ask, however, without getting 
into specifics, if it is all right, you have read our 
papers and we set forth, based on the 3500 material that 
was turned over to us,a number of interviews of people 
conducted by you, where you did not make any inquiry 
apparently at all at the beginning of the interview as 
to whether there had heen exposure to the bankruptcy 
testimony. 

I can go vet them, if you want, but, to save 
time, you concede that “there were a number of such inter- 
views, is that correct? 


A That is correct. 


@) Can you tell me why you didn't make inquiries 


of those people? 

A If you could give me the particular person you 
have in mind, I miqht be able to. 

Q Mr. Trueblood. 

A The auestion is why did I not give him -- 

@ You questioned him without making ary inquii 
of him as to whether he had been exposed to the bank- 
ruptcy testimony. 


As I understand it, sir, that was the procedure 
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that Mr. Kelly and the other people at the SEC out in 
Denver had set up for questioning of people who might 
have been exposed to such testimory. 

A I don't know for sure, but I do believe that 
either before -- it may have heen before the testimony-- 
Trueblood had indicated to me he had not talked with King 
in a long, long time. That may be the reason, but other- 
wise, I don't know. 

'@) He said that he had not talked to King in a 
long, long time, and he said that off the record, and 
that was sufficient for you not to pursue it any further? 

I don't know precisely why I didn't ask him 
about his exposure to the bankruptcy, that is correct. 

THE COURT: Let me ask you, Mr. Armstrong, 
do you have any knowledge in support of this motion 
that Trueblood had read or heard the King bankruptcy 
testimony? 

MR. ARMSTRONG: Your Honor, I believe that he 
certainly was exposed to it through the press and through 
conversations. I have not made specific inquiry of all 
of these people to determine whether in fact they have. 

I just have not been able to. 

12) Mr. Carr? 


A I don't know why I didn't. 
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2) Mr. Mecom? 
A Several of the people that I did talk to had 
indicated that-- everybody that I remember that I did asi 


the question of indicated they had learned nothing. It 


may have heen that I assumed that Mecom had not learned 


anything from King's bankruptcy proceedings. 

1) Mr. Dipno? 

A I don't know. 
Mr. Reidy? 
I don't know that either, I am sorry. 
Mr. Reesley? 
Let's save some time. Here are the names 
page 4, 


Beesley was-- I can't say why I didn't, if I 


fe) In Paragraph 10 of our affidavit, I have the 

names listed. If you could just look at them and state 
whether -- 

THE COURT: At this point, do I really care 
about reasons why and why not any further? rt I @o, 
ao ahead and ask him. It just scems to me that some time 
is used more valuably than other time. 

MR. ARMSTRONG: I have tried to ask the ~-.estion 


in general to -- 
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THE COURT: He gave you the answer 
THE WITNESS: The reason I can't give you 


specifics is because there are some peop!2 whom I inter- 
veiwed who I was pretty sure had no exposure, and those 
were people, you know, who had no interest in it. So 
I would say that the reason why I did not ask some people 
was because I was pretty sure it would be fruitless. 

Q Just very cuickly, does that apnly to any of 


the remaining names on pace 4 of my affidavit of July 


1976, Paragraph 10? 


ao 


In the tax case, what were your contacts with 
Mr. Boerschincoer, do you recall? 

A They were by telephone. They were when he 
was-~ right before he was leaving the qovernment. I 
think I asked him about the Gernert notebooks. 


Do you recall visiting Mr. Boerschinger in 


Chicaao? 
A I do know that I never did. 
Q You never did? 
A That is correct. 
Q Did you ever meet with him personally? | 
A I never did. 
a) Do you recall inquiring of him as to the status 
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of the tax case? 


A I probably did. 


Q Do you recall his directing you to Denver at 
that time and saying,"Go out and see Mr. Moats or the 


other people out there?" 


A No, I don't. 
Q Do you deny that that happened or do you -- 
A It probably did not. I think at the point I 


got into it, into the tax case, everything had been de- 


cided and the records were in Washinaton. 


Q Fverything had heen decided? 
A There had been a trial on a certain phase, and 
they were -- a certain phase had already been tried and 


papers were in Washington. 

Q Specifically directing your attention, sir, to 
September=-October, 1975, do you recali talking to Mr. 
Roerschinger at ahout that time and asking him about the 


Status of the tax case and being referred out to Denver? 


A No. 
Q Do you deny that that happened? 
A I think he left-- I think he wasn't in the 


government then. 


Q That's right. He was not in th government then. 
A I don't think it happened, hut I am not sure. 
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Q Did you ever talk to Mr. Boerschinger after 


he left the government, to your knowledge? 


A Yes. 

9) Yeu did? 

A I have called nim in Chicaqo. 

fe) I don't mean in connection with these motions 
now. I mean pack in 1975,hefore the trial. Did you 


talk to Mr. Roerschinger at any time after the period 


of time he left the government? 


A I don't recall. 

@) You say you don't remembex whether you did or 
not? 

A That is correct. 

fe) What is your best recollection, sir? 

A I do remember taht he cave me -- ~° did call 


him just before he left the government because he gave 
me the phone number where he was agoinac to he, so that 
waS very soon before he left the aovernment. Apart from 
that, I <= 
Q You just have no recollection? 
A I don't know what my calls to him may have heen. 
(@) If you did contact him after he left the govern- 
ment, can you think of any reason tha au would have had 


to contact him? 
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I tried to call him a couple of da 


I mean except in connection with his connec- 


tion with this matter and this motion. 


A I don't know why I would have called him. 

Q In any event, in September or October of 1975 
you did go out and were given access to certain records 
in the possession of the IRS, is that right? 

A That's right. 

Q Mr. Moats gave you certain documents? 

That's richt. 

What were those documents, sir? 

I think there were some brisfs, news ciippings-~ 
Some briefs? 

Yes. 


6) Prepared by whom? 


A I saw a statement prepared by King's counsel, 
I saw briefs prepared hy the government. I am not sure 
if I saw briefs prepared by King's counsel. I know I 
Saw a statement of some sort prepared hy King's counsel. 


(@) Pardon me. Did you take copies of these docu- 


A I got some, yes. 


(9) As you go through describing the documents, 


would you say which ones you recall getting copies of and 
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which ones you did not? 


A I don't recall specifically what I got copies 


of. The ones that I have described, I think that I have 


or the government here has copies of that. 


fe) This was a statement hy King's counsel? 

A Yes. 

9) And a brief hy the government? 

A I think so. I also have seen some legal 


arguments before a judge at a hearing. 


Q Legal argument; you ean a transcript of legal 
argument? 
A Transcript where attorneys for the government 


and attorneys for King are making argument. 


Q Before the bankruptcy judge? 

A I believe so. 

Q Do you know what proceeding that was? 

A I believe in King's tax trial. 

Q It was the tax trial-- before the bankruptcy 


judge, but having to do with King's tax matters? 
A That is correct. 
0 Do you know where these materials are? 
First of all, what other materials did you 
find in the *ax office? 


A I don't know for sure. 
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Did you qo through a clipping file at that 


A Yes. 
Q There were clippings there that related to the 
King bankruptcy, is that correct? 
That is correct. 


You ordered those-- I mean you got copies of 


That is correct, or the originals. Either one. 
But you don't remember what other documents 
you saw when you were in the IRS office out in Denver? 
A I hava described for you what I do recall. 
.@) But I am saying there could have been other 
documents that you don't recall, is 
A Obviously, yes. 
Q Were you asked to search throuch the files 
here to find any of the documents that you might have 


collected when you were at the tax offices in Denver? 


‘e) You have never been asked to look for those 


documents? 


A That is correct. I don't think so. 


Q Do you know where they are now? 


I think so. 
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Q Do you know where this hricf is and all these 
other -- I don't think we have them, do we? 

MR. WING: No. To save everybody's time, we 
have a ton of stuff relating to the tax trial which we 
never thought had anything to do with bankruptcy im- 
munity. It includes briefs, transcripts. I guess it 
also included the news clippings from which some were 
turned over in connection with the bankruptcy hearing, 
there were news clippings relating to King's private 
bankruptcy. The tax trial is a civil action trial. 

It was incorporated into the hankruptcy proceedings. 

It was not, at least as far as we know, part 
of Mr. King's bankruptcy immunity in any way. 

We have no objection to turning it over, if 
they want to look at it. But I don't think it is rele- 
vant. 

@) Do you recall having conversations with the 
people in the tax case about the immunity probler’ 

A No. 

a) Why did you feel that the clipning iile that 
you found in the IRS specifically dealing with the bank- 


ruptcy hearings was relevant to your investigation? 


A I am not sure I felt that. 
0 But you took the trouble to get those documents 
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and have them sent hack to Mr. Wing's office. | 
A It wasn't much trouhle. News clippings are 
frequently good sources of information. | 
Q Were ycu aware in collectine those clippings 
that a heading that would say “Kinq's Bankruptcy Hearing," 
that there would be any problem, or did you think there 


was any problem at all with your reading those news clip- 


pings? 
A I don't recall what I thought at the time. 
(Defendant's Exhibit E marked for identi- 
fication) 
Q Mr. Von Stein, I show you Defendant's Exhibit 


E for identification, which is a document consisting of 


seven pages, and I ask you if you can identify it. 


A Yes, I can. 

! 
Q What is it? 
A ttisa document that I picked up after my 


search of files in Ferney-Voltaire. 


1) When? 

A In June or July of 1975. 

@) What is it? , 
A You want me to read the heading? 

Q I'd like you to give me your interpretation of 


what that document is. 
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A I will read the headina. 


0 If you will, sir, if you don't have any inter- 
pretation, you can just say so. I am asking you if you 
have an interpretation as an SEC investigator of what you 
thought that document was when you took it out of the 
files. 

A I am not sure I -- when I asked for it to be 
copied and sent to me, I don't believe I had any opinion 
as to what it was. 

Q You didn't knew what it was? 

A That is correct. I see the name King, and when 
I was getting documents in Ferney-Voltaire, I didn't 
read anything. I was just going through and picking out 
documents wnich had the name King on them or Arctic or 
King Resources, or something like that. 

Q Did you read "Creditors Committee” in the head- 
ing here? 

x Yes, I did. 

You know what a creditors committee is? 

A I know that King Resources had a creditors 
committee. 

Q It is in connection with a bankruptcy proceed- 
ing, is that correct? 


A I know that King Resources’ creditore comnaitteec 
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@ - | is not in connection with the bankruptcy~~ | 
3 | Q It does not flag it at all for you that this | 
J 4 | might conceivahly~-- | 
» \ 
5 \ A Yes, it does flag it, that this might conceiv- 
6 | ably be in King's bankruptcy. | 
e 7 | 0 Looking at this thing now, do you know what it 
8 | is? | 
; 
9 | A I helieve it is notes of an examination of 
I 
cD 10 | John King by Harry Sterling, counsel for the creditors 
i | committee. 
| 
le } 8) Do you actually remember getting this document 
. 13 | out of the files? 
i A No. 
1“ 15 Q Do you have any recollection of it at all at 
16 the time you got it out of the files? 
7 | A No. = 
| 
.@ 18 Q You have no recollection? 
19 A Not until it came up in connection with the 
20 motions -- 
e 21 | oO When Mr. Wing came to you and said, "I found 
a | this in the files," and he showed it to you, when you 
5 2B | looked at that document, did you recollect it? Did you 
aA | say, "Oh, yes, I recollect I qot that document out of 
< 
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2 A ? recollected that because it had the little 
° 3 tag on the hottom of all the documents that I got. ® 
| 
’ 4 Q I am not saying, sir, whether you reconstructed 
| 
5 it from a mark that you put on it. I am saying, when you 
| @ 
6 looked at the document, did you remember anything ahout 
‘ | 
your getting it? 
| 
8 MR. VIZCARRONDO: Your Honor, I am not sure e 
9 what the relevancy of the question is, so I will object. 
| 
10 THE COURT: I will allow it. | 
| 
ll i A No. '@ 
2 | Q Then how do you know wr <her you read it or not 
13 | at the time? 
| 
14 - © 
A I do .know that after I got hack from Ferney- 
| F 
5 Voltaire, that I did look at the documents that I had 
16 asked to be sent to me. e 
W | Q So you did read the document once it arrived , 
18 | here in the United States? 
19 A Probably. | a 
cl Q It is incomplete, is it not? It starts on 
21 page 20, apparently, hecause the fifth page is 25, and | 
22 , P ’ ? ‘ : | @ 
it is obviously a numbered serics of items starting with 
3 782 | 
2 A That's true. | 
| ly 
% Q Do you know where the rest of that is? 
| 
} 
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A I have no idea. 


0° Can you state for certain that you did not 


order the rest of that? 


A If I ordered it, they would have probably sent 
it. 

Q But I am saying, sir, we didn't find this until 
just hefore trial, right? Mr. Wing found it in a file 
marked, I believe, “King Personal"; is that right? 

A OK. 

Q Did you know that that was in that file? 

A No. 

0 Mr. Wing states in his affidavit that that was 


a file that was used to contain stuff that might be 
useful in cross-examinaticn, but you didn't krow it was 
in that file. 
A That is correct. 
4 
Q What I am saying is, sir, can you state for sure 


that there were not similar notes or digests that you (a) 


saw in France, and (bh) had sent here to New York? 


A Pretty sure but not absolutely sure. 
Q What makes you sure? 
A What makes me pretty sure is that if I had seen 


it and it had the name King on it, I probably would have 


asked for it, and they would have Xeroxed it and sent me 


SOUTHERN 11, TRICT COURT REPORTERS, US COURTINMMISE 
FOLEY SQUARE. NEW YORK NY = 791-1020 


lh:mg Von Stein-direct 
a copy. 

Q What I am suggesting, sir, is that ie is 
possible, is it not, that this document could have come 


here to the United States and could be somewhere in the 


files right now and just has ne been loc «ted or it 


could be misplaced? 

A That could be checked out because two copies 
were sent to the United States: one to me and one to 
the liquidators. They would have -~ 

Q The liquidators have a set of everything that 


was sent? 


A That is correct. If they can locate more, then 
maybe there was more. 
Q In any event, you read this document? 
as I believe I did. 
Is there anything in there in particular you 


are thinking ahout? 


Q I will ask the questions for row, all right? 
Do you recall whether or not you talked to 
anybody as a result of this document back when you got 
it? 
I probably did not. 
Probably did not? 


That is correct. 
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2 9) Why “probably did not”? 
° 3 | A Well, the person I would have talked to would 
‘ 4 | have been Mr. Wing,and we have discussed this particular 
° 5 document after it came ur, and he has no recollection 
6 ! of it. Since I was the only person on the SFC side 
7 concerned with this and he was on the U. S. Attorney's 
e 2 side, he is the person I would have talked to about it. 
: Q You took no notes with respect to this docu- 
10 | ment? 
ws 11 | A That is correct. 
2 re) How do you know that? 
. 13 A ¢ Because I have no notes and I -- 
14 | 9 You have retained to this date all of the notes 
15 that you ever took in connection with this case? 
* 16 ! A No. But I have retained all notes of documents, 
7 | and as of April 1975, I didn't digest any more documents. 
18 | Q Why? 
bad A I had a hell of a lot of other things to do. 
2 | Q Turning to item 87 on the first page of this, 
21 ! Fxhibit E, it says “Robert Wrath, note, no effort to 
| 
. 2 | collect payment, J.M.K. does not think there are any as- 
ink 2 | sets on which to collect.” | 
° yr] | It says “no effort to collect payment.” Do 
25 you recall reading that item at that time and what it 
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meant to you? 


a 
A No. 
Q At that time had you looked into the Wrath 
situation, I mean when : ou first got it? e 
A Wraff, yes. 
Q You knew all about it? Yon collected all the 
evidence? e 
A I knew what I knew. 
Addressing your attention to 97, "Farmers and 
@ 
Merchants Bank of Tulsa, Mav, 1971, charge J.J.K.'s 
account $5,500 for payment on a note of Colorado Corp. 
No recollection by J.M.K." ° 
A Pardon me. Did we put the check marks on there? 
Q No, no, I put the check marks on. Those are 
not your check marks. ae 
Do you recall taking note of that at the time? 
A No. 
; , cd 
Q You read this through. You don't recall taking 
note of anything in here that was of importance at all 
when you got it, is that right? 
® 
A The Wraff thing, when I read it yesterday that 
struck me as being a decent point. Again, I dor't know 
what that 97 is about at all. I don't understand it. ap 
Q Do you have any knowledge, sir, or any 
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recollection of how that document that we have been 
talkine about, Exhibit E, got into the files at IOS? 
A No. 
Q Did you make any inquiries at the time? 
A No, I did not. 


Q Is there any notation that you have or any 


knowledge that you have of whether you made inquiry at 


the time about how it got there? 

A I know I did not because there is nobody there 
to make inquiry of. 

Q There was nobody who was a custodian who had 
any knowledge? 

A There was a custodian, but he didn't -- so far 
as I knew or I didn't believe he had knowledge of why 
things were there. I mean, you know, IOS was three 
thousand veople and then it was one guy or two or three 
guys. I know it was in the legal files. 

Q You remember that that was from the legal 
files or is there a notation? 

A Because those were the files that I searched. 
Most of the files in the room that I searched or virtu- 
ally all the files were the legal files. 

0 Do you have any idea who prepared those notes? 


K No. 
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Q In your investigation, nothing has come up 
that leads you to have any idea who prepared them? 

A Absolutely nothing. 

Q You are certainly sure, for instance, that you 
didn't prepare them? 

A Absolutely. 

Q You turned over a tape to us last night or 
Mr. Wing turned over a tape with a man named Richardson 
who was an accountant, and you had had -- 

A Tnat is correct. 

Q The last sentence on the tape is a statement by 
Richardson, something to the effect that "I will tell you 
somethiny 1f you don‘t repeat it," and then there is a 
slick. If he was talking about going out to have a beer 
or something, I am not particularly intereste¢ in that. 
But do you recall what he said? 

A We got that out of a file where there were 
some handwritten notes. 

Do the hantwritten netes give any clue? 

THE COURT: No, no, he is just wens you if 
you recall what he sa’... The answer is yes or no. 

THE WITNESS: I “on't remember. 

THE COURT: Next question. 


Q Do you recall the conversations between 
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Mr.Sporkin and Mr. Schwartz that initiated this investi- 
gation? Do you remember heing told about them? 

A I may have been there, but I don't recall being 
there, but I recall heing-- I recall learning the sub- 
stance of what Schwartz and Mensch were telling Mr. Sporkin. 

19) It was shortly thereafter, after that meeting, 
that you were assiqned to the case? | 

A That's right. 

0 On the hasis of what Schwartz and Mensch had 
told Mr. Sporkin, that is what prompted it, richt? 

A That prompted my initial assignment to find out 


more from Schwartz and Mensch. 


0 Did you in fact do that? 
A Yes. 
Q Did you talk to them about the facts that they 


had gathered in their investigation? 


A Yes. 

Q In detail, right? 

A Well, I don't know how much detail they had at 
the time. 

Q Don't you remember? 


A They had a fairly detailed letter which they 
sent us a copy of. 


fa] A letter to a judae? 


SOUTHERN DI IRICT COURT REPORTERS. U.S. COURTHOLNSI 
FOLEY SQUARE, NEW YORK, NY. = 791-120 


kg FSF B RB 


& 
lh:ma Von Stein-divect 74 
A That is correct. 
0 But they also had collected files and they had 
collected information, had they not? 
A Yes. But they had just gotten into it, and they 


just had taken over a -- they had taken over from another 
firm which had done some digestina of documents. 

0 But whatever they had, whatever information 
they had, vou talked to them about it and vou got it? 

A Yes. 

Qo Do vou remember talkine at that time to a man 


named John Phillipps? 


A Shortly thereafter, yes. 

ie) He also was associated with him, is that cor- 
rect? 

A Yes. 

Q You talked to him about the substance of the 


case, is that right? 

A Yes. 

Q You got from him whatever information he ma. 
have had? 

A At one point when I \ sut there he made his 
files availahle to me. 

.¢ And he discussec the case freely with you and 


what he knew about it? 
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A Yes. He was free -- freely discussed it, yes. 
.@) Did you ever ask him whether he had had contact 


with the King personal bankruptcy? 

ia I don't know. 

Q Were you aware of the fact that he was in fact 
bankruptcy counsel for Global and participated in the — 


bankruptcy hearings? 


A Yes. 
Q You were aware of that? 
A Yes. 


0 At the time? 
A Yes. 

MR. VIZCARRONDO: Excuse me, your Honor. I 
wish Mr. Armstrong could clarify his question. Which 
bankruptcy are you referrine to? 

MR. ARMSTRONG: I have been informed by 
Mr. Schwartz-- 

THE COURT: No, no, just what you are asking 
him about. You are asking him about the Global bank- 
ruptcy proceedings? 

THF WITNESS: No. 

MR. ARMSTRONG: No. As I understand it, Judge, 
amonq other things, he was a hankruptcy lawyer who was 


working with Schwartz on matters pertaining to bankruptcy. 
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THE WITNESS: G] .al was a creditor in th 
King Resources Company bankruptcy. He was counsel to 
Global. 
Q But you had no discussions with Mr. Phillipps 
at that time about any problems you might have in talking 


to him about information he had gleaned in the bankruptcy 


proceedings? 
A I don't know. 
Q I'd just like to get a few more names just for 


the record and ask you what your contact with these people 
has been with respect to information about the King case. 

James Treese, United States Attorney in Denver, 
Colorado. 

MR. VIZCARRONDO: Your Honor, I object to the 
relevancy of tha‘. question, unless Mr. Armstrong can 
demonstrate what Treese's connection with the John King 
personal hankruptcy was. 

THE COURT: Mr. Armstrong, why is it relevant? 

MR. ARMSTRONG: There is a spesific relevance, 
your Honor, that does relate more directly to Mr. 
Reuvher's testimony, and that is the -- 

THE COURT: Ohjection sustained. 

MR. ARMSTRONG: Your Honor, there also is a 


aeneral relevancy, in this sense. We contend that the 
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bankruptcy proceedings out there were conducted in such 
a disorganized fashion that everyhody out there -~- we 
have heard that the bankruptcy testimony and the exhibits 
were just kind of left around for anybody to look at. 
We would just like to simply ask the man -- 
THE COURT: I am not going to let you explore 
that. I have trouble vith that contention. I keep 
seeina it in your papers, and somebody who is agoing to 
claim immunity says not * word about any protection for 
this, or whether he thinks ‘t ought to be safeguarded 
in any way and it is broadcast o -r the radio and in the 


néwspapers and left lying around, and years later we 


are coing to spend as much time as a long trial took 


interrogate people ahout eve.:ybody who may have come 
contact with this utterly unprotected material. The 
hearing has to have a limit, and I am limiting it. 
Objection sustained. Next question. 
MR. ARMSTRONG: In the light of that Limitation, 
your Honor, I can shorten things considerably. 
@ Do you recall ever having any conversations 
with John McCann or John Tohin of Donovan Leisure? 
A Yes. 
9 Did either of them discuss with you their ex- 


posure to the hankruptcy hearinc if any? 
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MR. VIZCARRONDO: Objection. 

THE COURT: Sustained. I told you I hoped 
to conclude by noon. We were quite late, as you know. 
Are you almost through? 

MR. ARMSTRONG: First of all, I apologize -- 

THE COURT: Don't apologize. Let me know how 
close to heing finished you are. 

MR. ARMSTRONG: I am very clos. I thought 
the time was one o'clock, though, Judge. 

THE COURT: In any event, if you are close to 
finished, we don't have to debate what the time is. 

Vhy don't you go ahead? 

Really just one more question, Mr. Von Stein. 

In your questioning of 80, 100 people, whatever 
it was, that you questioned, did you ever stop question- 
ing somebody because they told you that they had becn 
exposed in one wav or another to ghe hankruptcy hearings? 

A Nohody ever told me-- 
THE COURT: Answer yes or no. 
(continuing) I son't believe I did. 


MR. ARMSTRONG: I have no further questions. 


THE COURT: Do you have anything, Mr. Vizcarrondo?| 


MR. VIZCARRONDO: I have a very few ques ions, 


your Honor. 
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Von Stein-cross 
THE COURT: All right. 
CROSS-EXAMINATION 
BY MR. VIZCARRONDO: 

9 Mr. Von Stein, Mr. Maloney pointed out that 
in the Section 167 report that John Pfeiffer, attorney 
for the trustee prepared, he questioned the bona fides: of 
the John Mecom transaction and the Arctic sales. 

You read Mr. Boucher's Section 167 transcript 
recently, have you not? 

A Yes, I did. 


Q Is there anything in there, Boucher's testimony, 


that quertions the bona fides of those transactions? 


A No. 

Q To your knowledge, did Mr. Pfeiffer ever 
institute a suit in behalf of King Resources against any- 
one on the basis of those Arctic sales? 

A He petitioned the bankruptcy court to declare 
the Arctic contracts executory, I believe, and he was 
Successful in that. If that is suit, co be it. 

Q As far as you know, that was the extent of his 
concern with the matter? 

A As far as I know. 

(@) When you began your investiaation that resulted 
in this indictment, what matters besides the Arctic sales 
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did you look into generally? 

A I looked into whether or not other frauds had 
been committed by KRC on FOF in the nature of sel’ 19 
to Fund of Funds dry holes and whether or not they had 
sold them properties without disclosing the full facts 
about those properties, whether they had-- whether or not 
they performed work that they charged Fund of Funds fears 
things of that nature. 

.@] Approximately how many documents have you read 


in connection with your investigation since you insti- 


tuted it? 
A Around five thousand, give or take a thousand. 
rents Exhibit 1 marked for identi- 
fication) 
Q I show you Government's Exhibit 1 for identi- 
fication. 
Can you identify it? 
A Yes. 


Q What is that? 

A That's the report of the investigation of Fund 
of Funds and King Resources. 

Q Who prepared that report? 

A I prepared it and much of it is quotes from 


other documents. 
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@) This is what is called a criminal reference 
report, is it not? 
4 It is effectively, yes. I meza, it is the 
basis -- the factual basis for the SEC turning a case 
over to the Justice Department. 


Q When did you prepare it? 


A In August and September, 1974. 
‘@) In this report do you set forth the bases and 


testimony, documents and whatever that you obtained, 


the information that is contained in this one hundred 
some-odd page repcrt? 

A Yes. 

9 Did you read this report again yesterday? 

A Yes, I did. 

Q After reading it, did you determine whether 
any of the information that is in there was obtained from 


the bankruptcy testimony of John Kina or Rowland Boucher? 


A I determined that there was ncthing in there 


from -- about any such bankruptcy proceeding. 


.¢] That includes the very short synopsis of the 


Lark transaction that Mr. Maloney referred to, is that 


correct? 


A That is correct. 


MR. VIZCARPRONDO: The government offers this 
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as an exhihit for this hearina. 


3 MR. ARMSTRONG: I kind of assumed, Judge, that 
’ 4 when we marked them for identification, it was received i 
5 | in evidence without formally offering them. | a” 
5 | THE COURT: Let's assume that now. Everything | 
7 | that was marked is in evidence before the Court. Is | 
8 | that agreeable? e 
8 | MR. VIZCARRONDO: Yes. ) 
10 I think all the items are items we submitted s 
11 | in our papers previously. 
a MR. ARMSTRONG: I think they all are. 
H 
13 | THE COURT: OK. a 
14 | Q Mr. Von Stein, you testified that you obtained 
1S | a number of documents from IOS files in Ferney-Voltaire, 
16 | is that correct? e 
7 | A That is correct. 
18 | ‘9) When did you do this? 
oe 
13 | A In June of 1975. 
20 | Q Can you describe briefly the circumstences 
21 under which you obtained those documents? / @ 
2 A IOS was at that time being administered by 7 
> 3 court-appointed liquidators, and we asked them for access . 
3 to the IOS files, and they granted it. | © 
! 
25 | Q How voluminous were tiuosc files that you went , 
| 
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| through? 
2 3 | A Fifty or sixty file cabinets. 
° 4 | (@) Ilow much time were you given to search through 
5 | them? 
ad 6 } A a I was given as much time as I needed, but 
| 
7 | I took five cys. 
e 8 Q Can you describe briefly the procedure that 
o | you had to follow in searching those documents, searching 
10 | through those files? 
* us| A I paper-clipped that which I wished to get 
12 copies of. I just went to the file rcom and just started 
13 | going through all the files. 
e 14 | Q Then after you pulled documents out and paper- 
15 | clipped them, you asked to have them Xerc xed -- 
16 A I would paper-clip them, put them on a cabinet 
7 7 | or desk, ance they Xeroxed the paper-clipped documents. 
18 | Q Did you ever make any effort to obtain any 
’ | transcript of John King's testimony in his personal 
ag | bankruptcy proceedings? 
21 | A No. 
@ 2 .@] Also, can you describe briefly the various mat- 
; ters that Mr. Mensch and Mr. Schwartz wanted the SEC 
to look into when they went to the SFC in 1973? 
° 3 A They had a whole rance of complaints aqainst 
| SOUTHERN 11. (RICT COURT REPORTERS. US COURTIICNINE 
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2 King Resources: The dry holes thing I mentioned be- 
3 fore, overpriced properties, they were alleging that 

Z 4 King Ressources had I think skimmed one million dollars 

° | off the top of properties that were sold from Colorado 
6 \ Corporation through King Resources to Fund of Funds, that 
7 King Resources was overcharging, King Resources and/or 
8 Colorado Corporation were overcharging Fund of Funds in 
° | unconscionable amounts. 
10 | 1@) In other words, the alleqations concerning the 
11 | Arctic transaction was one of just numerous allegations 
12 | that they brought to the SFC's attention, is that fair to 
18 | sav? 
4 | an Yes. It was not their principal concern, by 
15 | any means. 
16 MR. VIZCARRONDO: We have no further questions. | 
7 MR. MALONEY: Very briefly, your Honor. 
18 REDIRFCT EXAMINATION 
19 RY MR. MALONFY: 
20 Q I am trying to establish to the best of your 


ability the date of Fxhibit C for identification. 


Referring to that first line again, it says, 


Quand, Harper, Lowry, Boucher later, not King. 


S & 2 «@ 


Could you say whether or not this didn't take 
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place before or after you first met Mr. Pfeiffer? 
3 3 | A I think it was after I met him, but I can't say. 


| 
, 4 Q Let me try to helrf you. 


Pfeiffer might know. 


‘@] August, 1973 is Roucher's testimo 
hibit says Boucher will later he deposed, is thu. xight? 
ia I don't know. 


Isn't that in your handwriting? 


It says, “Boucher later." 


MR. 


VIZCARRONDO: 


Your Honor, this was asked 


and answered. 


= THE COURT: Yes. It is not proper re whatever 


you are doing. It was a very hrief inte:rogation by the 


government. You and Mr. Armstrong were at this for 
two hours. 


MR. MALONFY: I am going to be very quick. 


¢) 


the record, Mr. Vizcarrondo asked you, 


after reading the testimony last night, did you find 


anything in there ahout Boucher questioning the bona 


fide nature of the Mecom transaction. I think essentially 


that was the question. 


Do you recall thet? 


A Yes. 


®g &F& 8 B 


You said no? 
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A Yes. 

MR. MALONEY: I am not going to clutter the 
record up, your Honor. I just wanted to make page refer- 
ence for your Honor to read which will show a strong 
suggestion to the contrary. 

THE COURT: You can brief them. 

MR. MALONEY: Brief them later, you mean? 

THE COURT: Yes. 

MR. MALONEY: That concludes my examination 
of this witness, your Honor. 

The only cther thing-- 

e THE COURT: Wait just a second. 

Does anybody else have anvthing for Mr. Von 
Stein? 

MR. ARMSTRONG : Just a question or two, your 
Honor. 

FXAMINATION BY 
MR. ARMSTRONG: 

Q When you say, reading the criminal reference 
report, Mr. Von Stein, that there is novhing in there 
that you got from the hankruptcy proceeding, you neces- 
sarily have to limit that, do you not, to your own 
personal reading of the testimony? 


A Personal reading of -- 
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@] Oo. any bankruptcy testimony? 


A It is to the best of my knowledge, there is 
nothing in that criminal reference report that comes 
from testimony in the bankruptcy proceeding. 

I made as many references to source materials 
as I could in a criminal reference report, and if I had 
seen Boucher's statement in his denying he knew anything 
about the Mecom deal, I would have probably put it in 
there. 

fe) When yo. ..ilk about souices, in your affidavit 
you give what purports to be the sources of all the wit- 
nesses that came to trial. 

That does not purport to he an exact recollec- 
tion of when you first heard of each of these witnesses, 
does it, Mr. Ven Stein, realistically speaking? 

A Give me a specific. 

.@) Any of them. You go through all the qovern- 
ment witnesses and you say, “This is the source, this is 
my source." 

Are you saying that it is not possible, just 


as a general matter, it is not possible that you had 


heard about these witnesses from other sources at different 


times than you mentioned? 


MR. VIZCARRONDO: Objection to the form of the 
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- question. 
-) 3 THE ‘court: Sustained. | ® 
{ - 4 It is not going to help me, Mr. Armstrong. 
S MR. ARMSTRONG: I have no further questions. | 
. 6 THE COURT: All right. Thank you. | ’ 
7 | (Witness excused) | 
: | 
. | THE COURT: Mr. Maloney, what were you going ie 
9 | to say? | 
10 MR. MALONEY: In light of Mr. Von Stein's | 
ll testimony about Mr. Wing teiling him about alleged per- | 
Le jured testimony in Dallas, Texas’ bankruptcy hearing and ! 
e 13 | sending him forthwith out there, but him not knowing 
\. 
14 who had told Mr. Wing that, I would like a statement on ies 
; 5 . the record, not necessarily under oath, from Mr. Wing | 
16 abrut those circumstances of learning about the bank- | e 
w | ruptcy testimony in Dallas, Texas, who told him, what : 
18 was the substance of that conversation surrounding ser iing 
Mr. Von Stein out to examine that bankruptcy testimony. | e 
7 oe | MR. WING: I was going to make such a statement, 
a 21 your Honor. | 
“ 2 THE COURT: Yes. : ° 
23 MR. WING: I have a friend who is a lawyer | 
vA by the name of Donald Williamson, and on some occasion ° 
o some time after the indictment was filed, I don't really | 
| | 
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remember when, some time in 1975, when I was talking 
with him about something completely different and he 
learned I was working ei the King-Boucher case, he men=- 
tioned to me that he had represented somebody, and I 
have no recollection who, in connection with a motion 
to transfer venue, to chang* venue, and that he had ex- 
amined Mr. Boucher on that subjec™ *t length. 

My best recollection of what he was talking 
about was apparently there was some motion to transfer 
the King Resources bankruptcy proceeding from Dallas 
where perhaps they had made the initial filing back to 
Denver, and that Mr. Boucher and others had strong pe.~ 
sonal reasons or reasons why they wanted to keep it 
where it was, and the creditors thought that was going 
to give them an unfair advantage if they left it there, 
and they wanted to get it back to Denver. Or possibly 
vice versa. I don't really recall. 

I recall this fellow Williamson told me that 
he examined Boucher at length about this transfer busi- 
ness, and that he thought Boucher had lied considerably 
anc that he had cut him up considerably. 


Williamsen told me he didn't think there was 


in getting some idea about getting Boucher as a witness 
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and what he lied ahout on something basically that had 
nothing to do with our case, but just on his testimony. 

On learning that, I asked Mr. Von Stein to try 
to get a hold of that testimony for me to read it. 


He went to Denver, I aquess, and said that he 


just couldn't get it or it was too voluminous or maybe. 


he read through it. 

In any event, he produced nothing back, and 
I never dic get it. Apparently he came back with a few 
pages wiicl. tid touch on the Arctic which we have turned 
over to the Court. 

But that was not, at least at the time, my 
interest in getting it. 

I also -- those are the facts as to why I sent 
Mr. Von Stein for that particular piece of testimony. 

I can say that at the time I don't believe I 
had any awareness of Mr. Boucher being designated as a-- 

I forget the term in the statute -- 

MR. MALONFY: An additional trustee. 

MR. WING: Whatever the statute Says about getting 
the hankruptcy immunity coverage at all, and I had no 
thought at the time that some hearing on a notion for 
transfer of venue would have heen something where immunity 


would have attached. 


SOUTHERN Di: FRICT COURT REPORTERS, U.S. COURTHODIISI: 
SNe. cotiag@e NEW YORK NY — Ton 


T:* COURT: Anything else, Mr. Maloney? 


MR. MALONFY: No, I think that does it, your 


THE COURT: Mr. Armstrong? 


MR. ARMSTRONG: No, your Honor. 


THE COURT: All right. I think we have had a 


lot of paper in this proceeding, but perhaps we need a 
little more. I will give the defendants until 4:00 p.m. 
on Wednesday, August 25, to file any brief supplemental 
memoranda on this aspect of thei? motions that they may 
desire, and I will give the governmert unt 1 noon on 
August 20 to file any briet answering memorandum. 

Then I will consider this motion submitted 
and proceed to its decision. 

The only suggestion I have is that if the de- 
fendants think it may ke useful, I would like them to 
indicate the nature of any specific uses or lends they 
think on the ma erials before the Court the government 
has failed to deal with adequately, or whatever the 
government's burden may he, and the nature of the result- 
ing prejudice, if any, to the defendants or either of 
them. 

You may conclude that this is a wrong question’ 


and that you don't have to make any such showing, and if 
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you so conclude, just tell me and I will take your 
papers on that basis. Or you may conclude it is a 
wrong question but you may want to treat it in the 
alternative, that is, assume it is a sound question and 
hear the answer, but, Judge, the question does not make 
any sense anyhow, or you may do whatever you like with it. 

It is the only thing that occurs to me, because 
I have already indicated that there has been for me a 
certain measure of zbstractness about a lot of the submis- 
sions in this connection, and very frankly, it does not 
seem to. me that that quality was a useful one in support 
of the defendants’ thesis on this motion. But I tell 
that to you so that if there is some misconception under- 
lying my tentative reaction, whether of law or of fact, 
you will have an opportunity to deal with it. 

Is there anything else this mornina? 

(No response) 


THE COURT: OK. Then we stand adjourned. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


- against - 75 Cr. 70 (MEP) 


JOHN M. KING and 
A. ROWLAND BOUCHE”, 


Defend’nts. 


SUPPLEMENTAL MEMORANDUM IN SUPPORT 
OF DEFENDANT KING'S MOTION WITS 

RESPECT TO HIS BANKRUPTCY TESTIMONY 
et tt tN 


This memorandum is respectfully submitted in support of 
defendant King's contention that the Government has failed to 
Satisfy its burden to establish freedom from taint resulting 
from King's testimony in his personal bankruptcy proceeding. 

In prior submissions to this Court, defendant King has 
established that: (1) between June 30, 1971 and March 11, 1976 
there were approximately 32 sessions of the first meeting of 
creditors* in King's personal bankruptcy proceedings -- in the 
greater number of which Mr. King either testified or made state- 
ments; (2) King testified on at least 3 occasions in 1973 in 


Lr 


* Transcripts for 4 of these sessions have already been provided 
to the Court. During the trial we obtained one other short 
transcript of a recent session of no consequence. Since the hear- 
ing on August 20, 1976, it has been learned ‘contrary to prior 
infurmation) that an additional 6 transcripts have been transcribed, 
3 of which are not in the court files. It is believed that the 
remaining 21 sessions have not been transcribed. 
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proceedings under Section 2l(a) of the Sankruptcy Act (11 

U.S.C. §44(a))*; (3) all of King's testimony in these proceedings 
was given under an autcnatic grant of immunity in accordance 

with Section 7(a) of the Bankruptcy Act (11 U.S.C. §25) and; 

(4) the available transcripts show that King's testimony related 
to matters directly concerned with tue subtect matter of the 
charges against him in this case (see Armstrong Affidavit, 

May 11, 1976, pp. 3-12). 

The Government has never contested these facts and, 
under the applicable law as s*t forth in King's memoranda of law 
previously submitted, once such facts are shown the burden then 
shifts to the Government to prove that its evidence is untainted 
by the immunized testimony. Kasticer v. United States, 406 U.S. 
41l, reh. denied, 408 U.s. 931 (1972). It is respectfully 
submitted that the Government, in its answering papers and in 
the testimony of SEC investigator Thomson Von Stein, has failed 
to meet its curden. 

In its attempt to answer defendant's motion, the Govern- 
ment has limited itself almost entirely to an attempt to demon- 
Strate that the witnesses called at trial were uncovered through 
leads independent of the bankruptcy testimony. Even if the 
Government successfully established this fact, it would be 
insufficient. The taint of which the court in Kastiaer speaks 


is not limited to matters involving the location of witnesses 


$$ ests ee ees 


2 


Transcripts of these proceedings have been provided to the 
Court. 
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who testify for the Government at trial. The prosecutor 
is forbidden from using the testimony “in any respect” 
(406 0.S. 453, emphasis by the Court). In United States v. 
McDaniel, 482 P.2d 305, 311 (8th Cir. 1973) the court stated: 
“Such use could conceivably include assistance 
in focusing the investigation, deciding to 
initiate prosecution, refusing to plea-bargain, 
interpreting evidence, planning cross-examination, 
and otherwise generally planning trial strategy.” 
The Government's presentation simply does not address itself 
to these possible uses of immunized testimony. The defendant 
has no obl.gation and, indeed, no way to demonstrate affirm- 
atively, that such use was made of a particular portion 
of bankruptcy testimony relating to facts at issve in this 
case. It is rather for the Government to prove that it 
did not use the testimony in such fashion. The significant 
gaps in the Government's proof in this regard, coupled with 
the natural fading of recollection on the part of governmental 
personnel, has resulted in a clear failure of proof. 
In addition to those areas previously discussed in 
Papers submitted before the hearing on August 20, 1976, 
the Government has failed to show, in the following respects, 
that information from the bankruptcy testimony did not 
infuse itself into the preparation and conduct of the 
trial. 
1. Documents: The Government has made no effort 


to demonstrate the source of the more than 360 documents 
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introduced at trial. These documents, of course, represent 
only a smal” .ortion of the ll file cabinets collected by the 
prosecutor (Tr. p. 26).* Insofar as these documents were used 
by the Government in preparing its case, interpreting evidence 
and making tactical decisions, it is incumbent upon the Govern- 
ment to show that none of them were obtained as a result of 
information gained directly or indirectly from exposure to the 
bankruptc -imony or to individuals who gained their infor- 
mation from such «xposure., 
2. Tax litigation: As set forth in defendant's 

moving pacers, varic:s tax attorneys and investigators were 

¢ present at and took an active part in Mr. King's bankruptcy 
proceedings. Messrs. Boersh.nger, Moats, Sims, McGovern, 
Silverstein, McDonald, and Ms. McNeil each had direct contact 
with King's bankruptcy proceedings and took an active 
part in them (see affidavits submitted by the Government 
in response to defendant's pretrial motions). The consistent 
position taken by all of these individuals in affidavits 
submitted to this Court has been that they were fully aware 
of the immunity provisions of the Bankruptcy Act and took all 
necessary steps to insulate their proceedings from the Justice 


Department and the Denver office of the SEC. However, Mr. Von Stein 


admitted in his testimony that in September or October of 1975 


—_—_eoo 


* "Tr. p.” indicates references in the transcript of 
August 20, 1976. 


he was given access to records in the possession of the IRS 
which included, at least, "a statement prepared by King's 
counsel ***, briefs prepared by the Government and news 
Clippings” (Tr. p. 59.) He was "not sure" if he saw "briefs 
prepared by King's counsel” (Id.). He also did not remember 
what documents he copied stating "I don't recall specifically 
what I got copies of. The ones I have described, I think 
that I have or the Government has copies of that.” (Tr. 

p. 60). He admitted having seen "some legal arguments before 
a judge at a hearing" which he "believed" was before the 

Banks: ptcy judge in Mr. King's tax trial (Tr. p. 60). He 

did not “know for sure" what other materials he found in 

the tax office (Tr. p. 50), and admitted that “obviously” 
there could have been other documents which he does not at 
this time remember (Tr. p. 61). 

Thus, Mr. Von Stein admittedly had sought and gained 
access to the tax files which had been collected by those 
wort, directly with King's bankruptcy testimony. It is 
obvious that briefs prenared by the parties in s ch proceedings 
and transcripts of court sessions relating to them would 
contain facts reflecting the immunized testimony with which 
the proceedings were chiefly concerned. Since Mr. Von Stein 
does not even remember what documents he saw there is no 
way for him to satisfy the Government's burden of demonstrating 
that his awareness of the facts of the case was not enhanced 


by reference to tainted material. 
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Indeed, the wrosecutor himself stated, in the course ad 


of Mr. Von S.iain's testimony, that "(W]e have a ton cf stuff 
relating to the tax trial which we never thought had anything 
to do with the bankruptcy immunity. It includes briefs, % 
transcripts." (Tr. p. 62). It is apparent that at the time 
Mr. Von Stein examined the material in the sepeuiaton of the 
Government's tax lawyers, neither he nor the orosecutor had any % 
idea that such material might include or be derived from ta‘nted 
evidence. When Mr. Von Stein was asked "Do you recall having 
con.*rsations with the people in the tax case ab it the immunity a 
problem?" he answered, flatly, "No." (Tr. o. 62). 

John D. Moats, attorney for regional counsel, 
Internal Revenue Service, Denver, Colorado stated in an & 
affidavit dated May 18, 1976 that he was assigned as a tax 
trial attorney to the John King tax case in 1975, and was 
"contacted" by Mr. Von Stein in August 1975 (Moats Affidavit, a 
p. 2). He does not give details of Mr. Von Stein's visit and 
does not even mention the fact that Von Stein came to his 
office and had access to documents under his control. He & 
merely states "I can remember no information given to Mr. 


Von Stein as a cesu.t of John King's testimony in the bankruptcy 


proceeding.” ({d., emphasis added). Thus, Mr. Moats makes no 6 
definitive statement (as he obviously could not) about documents 
to which Mr. Von Stein had access. The only documents mentioned 
in Mr. Moats' affidavit are "certain documents" which were ® 


Provided pursuant to a “written request of United States 
Attorney Paul J. Curran" (Id.). As to these documents, Mr. 
Moats states that none “were obtained as a result of John 


King's testimony in the bankruptcy proceeding" (Id.). 


The Government's inability to demonstrate that Mr. 
Von Stein's exposure to the tax fil was harmless is illustrated 
by his response to a question relating to news clippings 


relating to King's bankruptcy testimony which he collected 


at that time. He was asked "Were you aware in collecting 


those clippings that a headline that would say 'King's Bankruptcy 


Hearing', that there would be any problem, or did you think there 


was any prodDlem at all with your reading those news clippings?" 


Mr. Von Stein's answer was "I don't recall what I thought at 


that time." (Tr. p. 63). 


3. Notes of King Testimony: Mr. Von Stein also has 


little memory with respect to the circumstances under which he 


obtained, from IOS legal files in France, a portion of a set 


of notes of Mr. King's bankruptcy testimony (Defendant's 


Exhibit E). He acknowledges that the heading on the document 


"flag{s] it" s- thet it "might conceivably be in King's bank- 


ruptcy" (Tr. p. 65) and that at least one item in the document, 


when reread recently, “struck me as being a decent point" 


(Tr. p. 70). However, he did not recall getting the document 


from the files (Tr. DP. 65) and had no recollection of it at 


all until it was discovered by the orosecutu: in connection 


wita this motion (Tr. Pp. 65-66). 


He was "pretty sure but 


not absolutely sure" that he had not seen similar notes or th 
digests in France and sent them to New York (Tr. p. 67). de 
“believe[d]" he read the document (Tr. p. 68) but "probably did 

not" talk to anyone about it (Id.). When asked whether he oc) 
had collected all the evidence regarding the Raff trans- 

action by the time he read the notes in this digest relating 

to it in this digest, Von Stein responded "I knew what I * 
knew" (Tr. p. 70). 

Thus, Von Stein admits exposure to a portion of a 
detailed digest of King's bankruptcy testimony but cannot 
give any details of what impact it had on him or whether he 
had similar access to the remainirg portions. All we know 
is that the document somehow found its way into a file 
which was to be used in cross-examining King -- one of the 
uses specifically proscribed in U.S. v. McDaniel, supra, 

482 F.2d at 3ll. 

4. Global Resources Attorneys: According to the 
Government, the investigation of this case began in 1973 when 
lawyers for Global Resources Inc. ("Global") approached the 
SEC with information they nad gathered in their investigation. 
Mr. Von Stein testified that he had talked to these attorneys, 
had access to their files and talked freely with them 
regarding whatever information they had (Tr. op. 73-75). One 
of the lawyers was John Phillips, who was counsel to Global, 

a creditor in the King bankruptcy proceedings (Tr. pp. 75-76). 


Mr. Von Stein was aware, when he spcke to him, that Mr. Phillips 
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participated in these proceedings (Tr. p. 75) but did not know 
if he had any discussions with him about problems arising from 
immunized testimony (Tr. p. 76). While no claim is made that 
any specific instance of exposure to bankruptcy testimony on 

the rt of Mr. Phillips led to information used by the 
prosecution, Von Stein had free access to the files and informa- 
tion gathered by attorneys whose work product was necessarily 
affected by the bankruptcy proceedings in which they were 


directly involved. 
Conclusion 


As discussed in previous submissions, the Government's 
procedures in protecting Mr. King's bankruptcy testimony when it 
was given were inadequate if not non-existent and Mr. Von Stein's 
procedures in protecting himself from taint were equally 
deficient (he could not give reasons for failing to warn witnesses 
of the possibility of taint (Tr. Ppp. 53-56) and could recall 
no instance when he ceased questioning a witness upon learning 
of his exposure -- direct or indirect -- to immunized testimony 
(Tr. p. 78)). The bankruptcy testimeny available so far 
saearly shows that matters were discussed directly relating to 
the evidence at trial and 27 other transcripts have yet to be 


examined. There were numerous points of contact between the 
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s 
Government, chiefly in the person of Mr. Von Stein, and documents 8 
and individuals derived from or exposed to the bankruptcy 

. testimony. The Government has not satisfied its burden 

under the statute and the applicable cases to negate the ® 
inference of taint. 
Dated: August 25, 1976 

ao 


Respectfully submitted, 


BARRETT SMITH SCHAPIRO & SIMON 

Attorneys for Defendant John M. King 

26 Broadway e 
New York, New York 10004 

(212) 422-8180 


Of Counsel: 


* 
Michael F. Armstrong 
Warren H. Colodner 
& 
& 
® 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
$ 73 Ce. FG 
- against - 
: AFFIDAVIT OF SERVICE 
JOHN M. KING and 
A. ROWLAND BOUCHER, 


Defendants. 


STATE “F NEW YORK ) 


COUNTY OF NEW YORK ) 


James Singleton , being duly sworn, deposes 
and says that he is over the age of 18 years, is not a party 
to this action, and on the 25th day of August, 1976, he 
personally served the within Supplemental Memorandum in 
Support of Defendant King's Motion with Respect to His Bank- 
ruptcy Testimony by hand delivering true copies thereof to 
the Honorable Marvin E. Frankel, United States District Judge 
for the Southern District of New York, U.S. Court Hous3, Foley 
Square, New York, New York; Clerk of the Court, United States 
District Court for the Southern District of New York, U.S. 
Court House, Foley Square, New York, New York; John R. Wing, 
Esq., Assistant United States Attorney, U.S. Attorney's 


Office, One St. Andrew's Plaza, New York, New York; and 


620 
Andrew J. Maloney, Esq., Maloney, Viviani & Higgins, +236- 
ad Sane os AFucriue 
*wrenueol—she—Ameriess, New York, New York. 


Sworn to before me this 
25th day of August, 1976. 
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JOH: BK KINC and 
4. ROWLAND BOUCHER, 


De fencer cy. 
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PAUL VIZCARRONDO, JR. 
JOHF RB. VIMe 
as@istant Oriced States ACtoEnews , 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ae e eoae«es#eeexu2»e#e#nste#eexn*"#eeee & 
7 
UNITED STATES OF AMERICA : 
-v- : 75 Ce. 70 (MEF) 
e JOHN M, KING and $ i 
A. ROWLAND BOUCHER, 
yefendants,. 
| o- = - os = - - = ow - a =- = - - = - = > 4 
e 
: GOVERNMENT'S SUPPLEMENTAL MEMORANDUM 
| OF LAW IN OPPOSITION TO THE DEFENDANTS’ 
MOTIONS BASED ON THEIR BANKRUPTCY 
pe 
° The memoranda submitted by the defendacts 
following the hearing held on August 20, 1976, om their 
motions based on their bankruptcy testimony do not add 
e 
materially to their earlier arguments, and still do not 
even attempt to refute the Government's showing that the 
e evidence it presented at trial was obtained from sources 
wholly independent of either defendant's bankruptcy testi- 
mony. Nevertheless, there are several arguments nade and 
a facts asserted in their papers that bear comment and 
correction. 
* 
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1. In the defendant Boucher's memorandum, 
reference is made to the first lane of Defendant's 
Exhibit C, undated notes by Mr. Von Stein of 2 conver- 
sation with John S. Pfeiffer, attorney for KRC's Trustee 
in bankruptcy. The line reads: "Bfeiffer -- taking depos 
in Lark, Quand [sic], Harper, Lowry-Boucher later == not 
Xing." Mr. Von Stein testified that he believed the con- 
versation referred to in Exhibit C occurred in 1974. 
Boucher asserts that Mr. Von Stein must be in error because 
the only deposition Pfeffer took of Boucher concerning the 
Lark transaction was the August 1973 Section 167 examination, 
and the notes indicate that Pfeiffer had not yet taken 
Boucher's deposition at the time of the conversation. Mr. 
Pfeiffer, however, has told the Government that he was 
referring in that conversation to depositions he was taking 
or contemplating in the civil lawsuit he filed in 1974 based 
on the Lark transaction, and that he believes, therefore, 
the conversation cceurred in 1974. Although Mr. Pfeiffer 
at one time contemplated taking Boucher's deposition in that 


lawsuit, he never did. The depositions that Mr. Pfeiffer 


took of William Quan, Jean Harper and Tipothy Lowry in 
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the Lark lawsuit are dated April 22, 1975, April 21, 1975, 
and April 23, 1975, respectively.” Thus, it is apparent 
that Mr. Von Stein testified accurately when he stated 
that his conversation with Mr. Pfeiffer probably occurred 
in 1974.** 

2. soucher's memorandum correctly states that 
the ERC Trustee's Section 167 report questioned the bona 
fides of the Mecom transaction. It does not explain, however, 
har any portion of Boucher'’s allegedly immamized testimony 
could have contributed to that scrtion of the report. 
Indeed, in an affidavit by John S. Pfeiffer, dated August 
4, 1976, submitted to the Court as Exhibit A to the August 
9, 1976, affidavit of Michael F. Armstrong, attorney for 
the defendant King, in reply to the Government's response 
to the defendants’ post-trial motions, Mr. Pfeiffer states: 


te 

* Quan and Lowry were also examined in the KRC reorganization 
proceedings, pursuant to Section 21A of the Bankruptcy Act, on 
July 18, and 23, 1974, and July 16, 1974, respectively. 


** Boucher's memorandum also contains this stunning non 
sequitur at pages 3-4: "(Neither] Von Stein . . . nor anyone 
else in Government to his knowledge, made any efforts ¢ 


stayed, especially prior to the filing of the indictmen: in 
this case. 
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"9, The Trustee made his report 
to the Reorganization Court p@rsuant 
to Section 167 of the Bankruptcy Act 
om October 10, 1973. I drafted the 
portion of that Report which refers to 
the valuation of the Canadian Arctic 
Island permits. Therein it is stated 
that the "Trustee questions the Sona 
fides of the transaction with Mecom, as the 
evidence tends to establish that he entered 
into the transacticn as an accommodation to 
John M. King of ome of his corporations.' 
The primary supvort for such statement are 


the facts revealed to me by Mr. Neal Marriott.” 
3. In am attempt to show that Boucher'’s Section 


167 testimony contains informatim that the Government may 
have used in its case, Boucher lausly points to pages 75-77 
and 145-46 of the transcript of that testimony, claiming 
that in those pages "[tjhere .s a clear inference from 
Boucher's testimony that there may have been, or at least 
he suspected, somes side agreements to the Mecom transaction 
to which he was not privy." (Boucher memorandum at p.6.) 
We are submitting those pages to the Court, as Exhibit A 
to this memorandum, so the Court may examine them. If 
Doucher's testimony there contains the “inference” that 

he claims, it is clear as md. In fact, Boucher specifically 


denies knowledge of any side ezreement between Mecom and 


Ring except for the allegations concerning such an agreement 


that Mecom made in his bankruptey proceedings. It is 


difficult to conceive what use the Government could have 
made of guch testimony, and Boucher does not suggest any. 
Concededly, Boucher does say on page 145, "Now, Jack, I 


» he [King] guaranteed anything." While 
we do not dispute the truth of that statement, we subait 
that it would not have been @ particularly helpful invest:-< 
gative lead, 

4. Boucher’s memorandum at page 4 also asserts 


that "Von Stein now concedes Contrary to hie affidavit to 


the Court of May, 1976, 19, that upon a rereading of the 


August 6-7, 1973, Denver, Colorado, Cranscftipt there are 
relevant portions pertaining to the subject matter of the 
Indictment." Mr. Von Stein, in his affidavit, stated that 
he hed read the transcript of the Section 167 testiaony 
in the Summer of 1975, but had not read it since and did 
“not recall anything relevant to the indictment in ic." 
(emphasis added) Mr. Yon Stein’ 


8 supposedly "contradictory" 
testimony at the post-trial hearing was as follows: 
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"A. I reread (the transcript) laste 
night, and I saw things in there which - 
there are some pages in there which are 
relevant to the issues in the case, yes. 


"When I wrote ay affidavit, however, 
I did not recollect anything.” (Tr. at p.l4) 


5. Om pages 5 and 6 of his memorandum, Boucher 
lists subjects about which he testified in 1973 and which 
“paralleled the Government's proof at trial." Soucher's 
testimony in 1973 on certain of those subjects -- such as 
the COG teansaction, Bristol Bay and the Mecom transaction -- 
directly contradicts the theory of the Government's case and 
its proof. To the extent there was any evidence at trial 
about King's aborted attempt to take over ICS, it was 
brought out primarily by the defendants. In addition, so 
far as we can recall, there was no evi ‘ence whatsoever at 
trial about another of the subjects Boucher lists --"(tljhe 
alleged sale of dry holes." Moss fundamentally, however, 
Boucher in no way explains how any of the evidence the 
Govermment presented at trial could not have been obtained 
from the independent bases we have previously set forth 2.’ 
anstead must have been obtained as a result of Boucher's 
testimony. If Boucher did testify wuler a grant of imnmity 


in August, 1973 <= which we de not concede == it was use, 


: 6 = 


mot transactional, immmity, and merely because Boucher 
testified on a subject does not immmi:es hie froe prose- 
cution om that subject if, as we have shown, the Government’s 
evidence was obtained f’om a source wholly independent of 
his testimony. 

6. The Gowernment has previously given to the 
Court and the defendants the six pages of Boucher’s 1971 
Dallas testimony that Mr. Von Stein had duslicated in 1975, 
At pages 6 and 7 of his memorandum. Boucher states that 


"[t}his testimony essentially dealt .ith Boucher’s being 


asked to opine on the value of the Arctic holdings of XRC - 


What Boucher does not say is that although asked, he 
sefused to give an opinion on the Arctic'’s value, nor does 
he explain what use the Government could have made of that 
testinony.* 

7. Without citing a page of the post-trial 
hearing transcript, Boucher's memorandum declares that 
"Von Std#in further concedes it was not until after his 


SD od 
* Soucher's attorney has in the past suggested chat it is 


the Government's obligation to crovide him with the entire 
transcript of Boucher's Dallas testimony located in the files 
of the Denver bankruptcy court, and that he cannot adequately 
pursue this motion without it. Zoeucher himself was in Denver 
before, during and, we assume, after the trial, and his 
attorney has not explained what infirmity has prevented Boucher 
“rom personally copying the transcript and sending it to his 
at* orney. , 
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first meeting with Me. Pfeiffer in September, 1973, that 
he narrowed the focus ot his investigation. .. on the 
Arctic transactions." Von Stein made no such concession 
(see Tr. at pp. 9°10). In any event, Boucher has refused 
to point out exactly what portion of his testimony could 
have caused Pfeiffer to cause Von Stein to focus on the 
Arctic. 

8. King contends that the Government must demon- 
strata the source of the documents it used in this case. 
Mir. Von Stein, in his July 29, 1976, affidavit, set forth 
the general sources from which he obtained documents and 
informatinn and which led him to witmesses. He also de- 
scribed the specific sources of each Government witess, 
except for two witmesses that were covered in an affidavit 
by Mr. Wing. Except for a few bank records admitted by 
stipulation, each document offered at trial was identified 
by and offered through those witnesses, Those witnesses 
and the general investigative sources described by 
vr. Von Stein were the sources that led us to -- and in 
large part actuall, provided us with <-- the documents we 
used, In the absence of any allegation by King challenging 
the independent souzses we have set forth and specifically 


explainingwhat in his bank. uptcy testimony could have led 


a 


us to any particular document or group of documents, his 
contention that we mst specifically show the source of 
each document is frivolous. 

9. King also claims that the Government's case 
was tainted by contact with materials relating to tax liti- 
gation between the Internal Revenue Service and King. This 
was a civil lawsuit brought by IRS om behalf of the United 
States against King and was not subject to the immmity pro- 
visions of the Bankruptcy Act. Nevertheless, out of an 
excess of caution, we refrained from utilizing King's testi- 
mony in that litigation. See May, 1976, affidavit of John 
R. Wing, 19. King, of course, has access to all the filings -- 
briefs, transcripts, etc. == in that litigation. Moreover, 

the post-trial hearing, we offered defense counsel an oppor- 
tunity to examine the materials from that litigation in the 
possession of this office (Tr. at pe 62), but they have not 
accepted the offer even though King asserts it is "obvious" 
that the briefs and teanscricts in those proceedings “contain 
facts reflecting King's tomunized testimony." Finally, ase 


guming artuendo the materials are in sone way "tainted" by- 
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King's immunized testimony, King has not demoustrated 
how in the summer and fall of 1975, when the Government 
obtained the tax litigation materials, the "tainted" 
portion of those materials could have led us to any 
evidence we did not already have. 

10. Similarly, King does not point ctt what 
portion of tha notes of his bankruptcy testi nony could 
have led the Government to evidence, especially by Jue, 
1975, when Mr. Von Stein obtained the notes from ICS 
offices in Ferney-Voltaire, France. King emphasizes that 
Von Stein testified that the following passage in the 
notes was a "decent point”: "Robert Rath [Raff] Note. 

No effarz to collect payment. JMK doesn't think there 
are any assets on which to collect." However, Von Stein 
had contacted Raff by 1974, and King does not show what 
us@é the Government made of that passage on its direct 
case or om cross~examination. 

ll. Mr. Von Stein testified that John Phillips 
represented Global Natural Resources, Inc., at thea KRC 
bankruptcy proceedings, not the John King bankruptcy pro- 


ceedings (Tr. pp. 75-76), and if Phillips represented 
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Global in the John King bankruptcy the defendants have not 
shown to what extent, if any, he came in contact with King's 
testimony. In any event, King does not explain what pertion 
of his bankruptcy testimony Phillips could have directly 

ot indirectly transmitted to the Government and how such 
transmittal would contradict the Goverment's showing of 
independent sources for its evidence. 

We do not wish to add unnecessarily to the volumes 
of papers already filed by both sides on this motion, so we 
will not repeat the legal and factual arguments and analyses 
previously set forth in the Government's memoranda and 
affidavits. We do wish to point out, however, that the 
defendants’ arzuments based on United States v. McDaniel, 
482 F.2d 305 (8th Cir. 1973), to the effect that amy contact 
by the prosecution at any point with immmized testimony will 
irreparably tain: its case <= an argument that, if it pre- 
vailed, would come close to making “use” immmity into 
"transactional" immmity <-- has been rejected by the Second 


Circuit in United States v. Bianco, 534 F.2d 501, Sll 1.4 


(2d Cir. 1975). In addition, Boucher argues that after he 


appeared before the Grand Jury in this case and asserted 
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« 
* 
his Fifth Amendment ocrivilege against self-incrimination, 
the use by the Government of his prior statements on the 
same subject about which he refused to testify in the Grand & 
Jury violated his attorney-client privilege and his Sixth 
Amendment right te counsel. This argument, so novel it 
borders on the bizarre, can most quickly be disposed of by e 
pointing out that the cases cited by Boucher deal with 
Go: emment intrusions into actual discussions between a 
a 


defendant and his attorney, a situation that does not have 


the remotest relevance to this case. 
In sum, the Govimment has shown that whatever 
contacts it had with allegedly immmized testimony were 


slight, and no us° was made cot it -- indeed, most of the 
contacts occurred when the investigation was largely completed. a 
More importantly, however, th: Government has satisfied its 


burden* under Kastigar v. United States, 406 U.S. 411, 


* Boucher describes the Government's burden as being "almost 
insuperable," yet in at least two recent cases in tr Circuit 
where claims similar ta the ones here were raised, t 2 Government 
prevailed. See United states v. Bianco, 534 F.2d 501 (2d Cir. 
1976) ; United States v. Boyd, 404 F. Supp. 413 (S.D.N.Y., 1975), @ 
aff'd. without opini opinion, Dkt. No. 75-1393 (2d Cir. Apr. 15, 1970). 


(1972, of showing bases for all its evidence at trial wholly 
independent of the defendants’ bankruptcy testimony.* The 
defendants have had access to all the grand jury testimony 
in this case and many Governmot files, and have had an 
evidentiary hearing. They have filed numerous memorsuda , 
affidavits and other documents in support of their motious.. 
Yet they have not in any way contradicted or refuted -- 
indeed, they have barely addressed <= the C «rnmnt's 


showing.** che wotions should be deniad. 


* We are submitting to the Court Mr. Von Stein's criminal 


reference report, prepared and submitted to this office in 1974 ° 
and setting forth the evidence Yon Stein had gathered to that 
point in his investigation and its sources. It was admitted 

as Government's Exhibit I at the post-trial hearing. The report 
provides documentation in addition to the material previously 


tion on one unsuc~ 
(Only «ing 


** King's attorneys state that they have recently learned of the 
existence of transcripts and summaries of sessions of Ring's 
personal bankruptcy proceedings that they had previously thought 
were wuntranscribed, and they ask for additional time to study 
these materials and submit additional papers to the Court. The 
Government opposes the application. Titis is the defendants’ 
motion, which was first made approximately four months ago. 
(continued following page) 
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(continued from preceding page) In addition, it has been 


almowt two mouths since the end of the trial. The deiendants 
have had ample opportumity to prepare their motions and gatuer 
all relevant materials, end heve filed numerous papers and 
@ocuments in suppart of the motions. Litigation mist stop at 
some point, and ths defendants should not be permitted to drag out 
these proceedings indefinitely. Mofeover, neither defendant 
has made any effort to refute the Government's showing of inde- 
pendent bases for its evidence, and King's attorneys have not 
suggested how these new materials can help thes cure that 
deficiency. 


ted: New York, New York 
August 30, 1976 


Respectfully submitted, 


ROBERT 3. FISKE, JR. 

United States Attorney for the 

Southern District of New Yor: 

Attorney for the United States 
of America 


JCHN R. WING, 

PAUL VIZCARRONDO, JE., 

Asaistant United States Attorneys, 
Of Counsel 
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* 1 ‘A I don't know, Jack, but I would say offhand, yes, 
- > we did, but vou know that is ascertainable. 
—- 
4 2 Q I believe you have answered the question but were 
4 the two projects connected in any way? 
a A nT 
Ss aA VO. 
al | | 
6 Q To be more specific, did you say or did somebody 
— 
7 | say to Mr. Trueblood, "We will sell these properties at these | 
Re . : : " 
= § prices if you will purchase the Arctic for these prices.'? 
’ . : ’ 
Pp Q 4 No 
i 10 | Q And they are separate transactions? 
— } 
= } 
il A Absolutely 


12 Q Was there any assurance given to Trueblood that he 
~ 13, | would be held harmless from any loss regarding the Arctic 
~ “ 
14 | transaction: 
* 
- WwW } ’ 3 
15 A Not to my kno ledge. 
i6 | ° Do you know of any agreements with Mr. Trueblood 
on 
aw ' 
> | ehae te . oman = Tehihir Na 7? 
& cnact would Lea comparabdle co EXNiditc NO. & 5 
= = A No. i : 
- 7 
9 | Q That is, that Mr. King said that they will hold him 
' ‘ ¢ ‘ : a a 
e 70 | harmless from any loss or that sort of Cning: 
<<“ 2] A No. 
22 2 Do you know of any agrecments that were had of a 
@~ 
23 | similar nature with Mr. Mecom, John Mecom, in regard to this? 
“— 4 A Well, you know, you come around the corner and his 
e 75 | bankruptcy and the alles: ions he makes in his bankruptcy and 
~ 
nt 
° AVI 1tY REPOMTING SCHNVICE 
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Colorado Corporation. This has got to be sometime in the 


first half of 1971. 

Q Let me restrict your knowledge to 1969 or early 
part of 1970. Did Jolin King or anybody on behalf of King 
Resources give John Mecom any assurance that he would be 
held harmless from any loss by reason of his execution of 


the agreement dealing with the Arctic? 


A Not to my knowledge. 

Q To your knowledge no such agreemen- exists? 

A No -- at that time. 

Q° The only thing you «now now is that subsequent 


to his going into the Chapter XI or Chapter X reorganization, 
these accusations have been made? 
A That is certainly the impression you get from what 


is stated there. 


, as I told you informalAy 


Now 


“ 


calling me all the time when I was down ther 
S$ 


in 


7 
~0 
p— 
iy) 
< 
es 
a 
ga 


that golf tournament. I drew my own conclusions from that 


series of conversations, which made all kinds of sense to me, 


frankly 
Q Why don t you repeat that, if you can. 
A I was down the.c in Palm Deseret playing in che 


Bob Hope Classic and he ‘ould call we every other day. He 
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SS 
asking whether we had bid out and finalized any ag 


\ . * ] ‘ . 

| ments to drill the obligation wells up Chere to which I said 

| . : ° 9 a 
no but we were damned close, we had bids from seven or cighe 
contractors to perform those services. He said he would 
like to bid and would I give him the parameters of what our 
requirements were to which I responded that I would be happy 
to. And this is vivid for me in reflection not only because 


where I was but because our Canadian people were driving me 


the contracts because the logistics of our loading these 
tools on these boats in Houston on such and such a date and 
et cetera, e ra, and how can we stop -- 

Off the record. 


(Whereupon, there was discussion outside the 


| 
| 
} 
crazy saying we can't afford to delay, we have got let 


Can you relate this then back 
to bona fides of his agreement with King Resources and the 
IOS situation, what does that have todido with what you have 


just stated? 


A Oh, I had the basic 
that through this participation just perhaps on a competitive 
basis he could establish an operating foothold in the Arctic 


as a drilling contractor. That was the impression that I had 


and it made yood busines. sense to me in th he understood 


as I understood and the . echnical 
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12 IOS peo 
I could spend’ three days talking to you about 
associated with that whol 
in Norch Dakota. 
Big Horn. 
Yes, Big Horn in Montana. 
Q Okay, maybe we had bet 
later. I think that there are a 


have goc to get into but I think that will cov: 


Let me just ask you -- I don't know whether 


you yesterday or not, maybe I did ~~ as to whether or 


other letter agreements 
executed by John King wherein he would use 


2 that his companies would stand behind 


d. 


T 1 7 ' 
Jack, I don 


ickel he had to guarantee ict 
This runs in \ e it is a situation to 


is saying ause King Resources to hold 
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Lark harmless from a2 th is e red inco with Imperial 
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2 A You understand what I am talking about. L mean, 

| 

ce ' 
—< , + ’ sn 7% . 1 oan } * 1 5 | 4 
3 | you date back -:o 1961, every time you borrowed a nickel you | 


| 
' 
} 
| 
| 
} 
' 
| 
4 |had to guarantee it. IL amnoc absolutely sure but when the 
| Midcontinent deal was done, I think there was a personal 
| 
} 
' 


puarantee bebiod that Cinanciny, as well. 
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guaranteeing the obligation of King Resources o1 John King 


——————— Tn 


a 9 | guaranteeing the obligation of Imperial-American. But 1 am 
= 10 | talking about here is the situation to Where Imperial-American 
3! 
= 

11 |over which John King -- well, he has a tremendous financial 

@.: | | 

a 12 | Snsarese in Imperial-American -- they enter into a tr nsaction | 

13 |witl a-}5 4 , mo a r,} Toh Miwa enue Ir e542 ll cause vin | 
- ‘> | witn a tnire person anu Jyonn AlLng says, L WL use Ailing 
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” 14 |Resources to hold you harmless from any loss on this deal. 
y ) 


; : ik Te ace - , 
iS |That is the type of situacion I am talking about. 
£1 T ' — " inn Orie - 
- 1G | A I don't know whether he says that or not. 
! 
a | 
6 17 | Q Well, I guess what I am acter 1S 1€ is in Paragraph 
= t a - Sh 7 = rn . 
= 18 |3 of the letter which says I agreegto cause: the companics 
: & - : 
- | - 
, i ds ‘ | 
. ] Ie 4 } T he - a \¢ ew 1 . = ™~ ~Ac + 
19 | over which I have control to make sufficient purchases of 
| 
e- 
20 14 ¢ arie and / tf : : suf £3 04 = rT 
20 | supplies from Lark and/or its designee in Sufiicient amounts | 
| > | 
| 
col ' * . , - . , , > asl a _ oa = . ‘ , a i 
—_ 21 |}so that Lark is able co meet its obligations of payment uncer | 
| 
—~4 | ' 
= -< the sa1d agreemenl in a tCwmMms j Inver 
— | | 
23 livbe my question should be, do you know of any 
- Yq ) 
74 ° } theoame ner 4 . l may tho M m 
= 24} situations other than this transaction and maybe toe Mecom 
7s ° 7 } ad mel - om 4 -_—-* * ce lean 
Ld : transaction where John King has mde certain statements Chat 
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